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PREFACE

It is a real honor and a great pleasure to present this work of
my friends and colleagues, to the public, lay readers, as well as professionals will very much enjoy this scholarly book. The authors, professors of the University Center of Curitiba – UNICURITIBA, and the
First Nations University of Canada - FNUNIV exhibit great ability and
wisdom not merely in the understanding and interpretation of the
great works of the philosophy of the law of the Western Civilization,
but also an acute ease in explaining deep and complex ideas to readers.
In this narrative you will find the origins of political ideas and
the sources of the law of our European descendent countries. The
story begins with a discussion of the various types of thought, methods and science. In the second part, the authors dig deeper to unravel the intellectual foundations of the classical theory of law in
Greece and Rome, dealing with authors of great importance such as
Socrates, Plato, Aristotle and Cicero, as well as other smaller and
more ancient ones. With Christian heritage, the Western philosophy
of law demonstrates more religious characteristics, and the conflicts
of the monarchies and the Church come to the fore. Catholic thinkers
such as St. Augustine and St. Thomas Aquinas are the best known
of the Middle Age, but Protestant authors such as Luther and Calvin
are also addressed, as well as non-religious ones, such as the realist

Machiavelli that come to surpass the schools of thought of the traditional Church. With the revolution of modernity, the world of Europe
became more secular and the most rationalistic and empirical philosophies emerged. The authors describe well the diverse currents of
the modern era, including theories of the State, such as those of Bodin and Hobbes, the individualism and liberalism of Locke, Montesquieu, Kant and the Enlightenment, and the more collective theorists
such as Hegel and Marx. The journey through the history of political
and legal philosophy ends in the twentieth century with the concepts
of Max Weber, the Social State, and the theories of Hans Kelsen.
In this narration the reader will discern the forerunners of the
current ideas that form the basis of our political system and contemporary law. You will see disputes over the nature of science and reality itself; discussions about the relations between the State and the
individual and their role in society; arguments about the definitions
of freedom and equality; and what is most important today, questions
about rights, what types of states and what kinds of social, economic
and political changes are necessary to achieve the realization and
protection of these rights.
And we cannot have better guides on this journey through
Western philosophy than these two illustrious authors. Viviane Coêlho de Séllos- Knoerr, who is the coordinator of the Master's Program
in Business Law and Citizenship of the University Center of Curitiba
- UNICURITIBA. She graduated from the Federal University of Espirito Santo and master in Consumer Relations Law from the Pontifical
Catholic University of São Paulo. She also holds a PhD in State Law
with an emphasis on Constitutional Law from PUC-SP. Besides being
the coordinator of the Master Program, she is a professor at UNICURITIBA and author of many books on topics such as constitutional
law, ethics in lawyership, business and consumption responsibility,
she is also an organizer of books from various areas of knowledge.
She has also published many chapters in books and articles in various law journals about sustainability, socio-environmental practices,
human dignity, corporate responsibility and consumer relations.
Fernando Gustavo Knoerr holds a bachelor's degree from the
Federal University of Paraná, where he also obtained his Master's and
PhD degrees in State Law. He was a law professor at UFPR and now
he is a law professor at the Curitiba University Center – UniCuritiba,
student in the Master's Program, as well as professor of administrative law at the Paraná School of Magistracy and the Paraná Public

Ministry School Foundation. Acting in the legal profession in Paraná
and Santa Catarina, he is a member of the Institutes of Law and the
OAB, serving in the Electoral Law Commission of this organization.
With a specialization in Administrative and Electoral Law, he is the
author of a book on the perspectives of political reform in Brazil and
also articles on reforms, Constitutional and Criminal Law of Brazil,
and tax immunity of philanthropic entities.
Alex V. Teixeira holds a Bachelor's Degree in Business from
the University of Southern Santa Catarina, Master of Science in Information Technology at the Federal University of Parana (UFPR) and
PhD in Urban Management at the Catholic University of Parana
(PUCPR). He is the author of the books Logistics in Public Administration: Concepts and methods (2014); Management; Law and
Technology Citizenship Service (2014); Management, Design and New
Technologies (2014); Society, Law, and Sustainability (2013). He also
has been teaching at the First Nations University of Canada and the
University of Regina, Saskatchewan, Canada.
With these outstanding authors, it is easy to predict that readers will very much enjoy and take great advantage of this panoramic
view of the history of political and legal thought. With the knowledge
found in a tour inside these pages, you will gain a deeper understanding of the themes and issues that persist today. Have a nice trip!

Augustus Bonner CoChran, III
Professor of Political Science, Cathedra of Adeline A. Loridans
Faculty of Agnes Scott
Atlanta, Georgia, United States of America
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BOOK I – GNOSEOLOGY AND EPISTEMOLOGY

CHAPTER I

ABOUT KNOWLEDGE

I. THOUGHT AND LANGUAGE
Human life is composed of a myriad of particularities. Humans
are part of the processes of nature, but unlike animals, starting from
birth, they are compelled to break with natural routines. Starting from
the tenderest age, the first contacts already occur with objects that
ask for interpretation, and their attitudes have to satisfy patterns of
behavior that are already socially established. In this way, the human
being becomes initiated into the world of meanings and into the most
elementary ethical rules.
All parts of reality (physical and metaphysical) have meaning,
and people, throughout their lives, become interpreters, and the
thought (logos) plays a fundamental role in this process of interpretation. This is the singularity of the human being because people need
to think to survive; therefore, they abstract meanings of objects, encode them in signs and start to communicate through these conventionally created signs (codes). This ability is called intelligence. It is in
humans that this capacity plays an active and preponderant role because the set of signs, their rules of combination with other signs

according to their meanings and signifiers form a structure outside
the mental experience called language.
Language was the first code that mankind established through
the sounds of his speech that began to have specific meanings, thus
altering the communication between humans and their social organization that up until then were restricted to the gestural and pictorial
levels as it is attested by the drawings in the caves. Whenceforth language evolved, the form of communication and the development of logical reasoning have completely changed the relationship between people and their particular and collective perception of the world around
them.
Language has enabled mankind to structure their thought, enabling them to operate not only in action but also in the possible
thought in a way that humans begin to belong not only to the natural
world but also to the world of language.
This duplicity of relations between the intellect and the reality
thus appears in two aspects: a real one and another of interpretation,
or an objective one and the other, subjective one.
The English philosopher David Hume (1711-1776), in section
II of his work An Enquiry Concerning Human Understanding, makes
a vivid reference to the "origin of ideas" and points out the unlimited
character of human thought:

Nothing, at first view, may seem more unbounded than the thought of
man, which not only escapes all human power and authority but is
not even restrained within the limits of nature and reality. To form
monsters, and join incongruous shapes and appearances, costs the
imagination no more trouble than to conceive the most natural and
familiar objects. And while the body is confined to one planet, along
which it creeps with pain and difficulty; the thought can in an instant
transport us into the most distant regions of the universe; or even
beyond the universe, into the unbounded chaos, where nature is supposed to lie in total confusion. What never was seen, or heard of, may
yet be conceived, nor is anything beyond the power of thought, except
what implies an absolute contradiction. But though our thought
seems to possess this unbounded liberty, we shall find, upon a nearer
examination, that it is really confined within very narrow limits and
that all this creative power of the mind amounts to no more than the
faculty of compounding, transposing, augmenting, or diminishing the
materials afforded us by the senses and experience. When we think of
a golden mountain, we only join two consistent ideas, gold, and
14
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mountain, with which we were formerly acquainted. A virtuous horse
we can conceive; because, from our own feeling, we can conceive virtue; and this we may unite to the figure and shape of a horse, which
is an animal familiar to us. In short, all the materials of thinking are
derived either from our outward or inward sentiment: the mixture and
composition of these belong alone to the mind and will. Or, to express
myself in philosophical language, all our ideas or more feeble perceptions are copies of our impressions or more lively ones1.

The practice of interpreting the surrounding world is an immanent attitude to mankind – that is, that it has always existed with it,
being inseparable from it – and it reflects the human condition in their
interactions with all that is around them. However, the constructed
interpretation does not always correspond to what occurs. When the
relationship is not established normally, it is said that there is a problem. And one of the oldest problems lies in the conflict between human’s representation of the world and its natural occurrences2.
This conflict of occurrences between one field and other leads
people to look for ways to avoid errors of interpretation, and one of
these ways is to try to find certainty as a safe parameter of understanding and behavior.
The problem of certainty is so vast that neither the man of
knowledge, the wise man who interprets words, nor the man of action,
who interprets the natural world to transform it, can escape it. It is
important to highlight two preliminary concepts to start the analysis
and reflection around this theme. These are the concepts of subjective
certainty (or faith) and objective certainty (or proof).
When a person abstracts some meaning in his consciousness
that originated from some detail of reality or from some fact, a mental
representation is constructed. By relating the mental representation
to the reality from which it originated, the interpretation is realized.
The problem of certainty lies in the way in which humans relate to this
interpretation. Does one trust the interpretation because it seems
_______________
1

2

HUME, David. Investigações sobre o entendimento humano. São Paulo, Abril Cultural, 1996. P. 37 (Coleção Os Pensadores, vol. HUME).
It will be seen that this problem of great importance originated in the political ideologies of the nineteenth and twentieth centuries that are real mental constructions
that are far distanced from the natural occurrences of the world, whose attempts
to put them into practice brought terrible consequences.
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safe? Or can one deem it safe because one trusts it? What comes before?
In the first case, the definition of objective certainty emerges
because the previous proof is requested, that is, evidence that can justify its safety. In the second case, the subjective certainty appears because it is entrusted and accepted beforehand, immediately without
any proof – impulsively and contemplatively – which is affirmed in this
interpretation.
In conclusion, the objective certainty may present a problem
because it requires means to justify it (proof), while subjective certainty or immediate certainty is spontaneous and depends only on the
approval of human consciousness. This unconditional acceptance of
the consciousness before an interpretation is called faith, or naïve belief3.

II. THE COMMON SENSE
Both in the case of faith and objective certainty, one is faced
with knowledge, which is the appropriation of reality through signs
whose interpretations are endorsed with some degree of certainty. One
knows something when one feels sure that human intelligence has
appropriated the way of being of this thing in such a way that it is
possible to act on it, including modifying it.
The first great mechanism by which the knowledge of reality is
formed is that of faith. In this, certainties are defined through the way
in which intelligence functions, nourished firsthand by the senses,
called intuition. The knowing human Self, its sensitivity, memory and
imagination, is involved in the process of intuitive elaborations. In that
case, the knowing Self is convinced that is, it is endowed with conviction. This is the natural way in which people originally get to know the
world. This type of knowledge, through which the common experience
_______________
3
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Beliefs can be naïve or justified. When naïve, beliefs are not based on motives. When
justified, they resort to guarantees of the human mind itself, intuitive guarantees
that seek to give them support, but a subjective support of the individual himself.
Author's Note.
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of the world is organized on a day-to-day basis, is called common
sense. The main features are:
(a) it is a natural knowledge, transmitted and apprehended almost without conscious efforts, without intention, without the intervention of the will;
b) It is a spontaneous and intuitive knowledge that arises spontaneously without any rational determination of consciousness;
c) It is practical knowledge because it is linked to the vital
needs of mankind, feeding the instinct (which is also seen in animals)
of the protection of life.
However, despite not being fed by reason, one cannot completely disregard common sense. The French philosopher René Descartes (1596-1650) begins his Discourse on the Method, published in
1637, by discussing exactly common sense, or as he called it, "good
sense" asserting that philosophical thought has its origin in it:
Good sense is, of all things among men, the most equally distributed; for everyone thinks himself so abundantly provided with it
that those even who are the most difficult to satisfy in everything else
do not usually desire a larger measure of this quality than they already
possess. And in this, it is not likely that all are mistaken the conviction
is rather to be held as testifying that the power of judging aright and
of distinguishing truth from error, which is properly what is called
good sense or reason, is by nature equal in all men; and that the diversity of our opinions, consequently, does not arise from some being
endowed with a larger share of reason than others, but solely from
this, that we conduct our thoughts along with different ways, and do
not fix our attention on the same objects. For to be possessed of a
vigorous mind is not enough; the prime requisite is rightly to apply it.
The greatest minds, as they are capable of the highest excellences, are
open likewise to the greatest aberrations, and those who travel very
slowly may yet make far greater progress, provided they always keep
to the straight road, than those who, while they run, forsake it.
For myself, I have never fancied my mind to be in any respect
more perfect than those of the generality; on the contrary, I have often
wished that I were equal to some others in promptitude of thought, or
in clearness and distinctness of imagination, or in fullness and readiness of memory. And besides these, I know of no other qualities that
contribute to the perfection of the mind; for as to the reason or sense,
inasmuch as it is that alone which constitutes us men, and distinguishes us from the brutes, I am disposed to believe that it is to be
BOOK I – Gnoseology and Epistemology
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found complete in each individual; and on this point to adopt the common opinion of philosophers, who say that the difference of greater
and less holds only among the accidents4, and not among the forms or
natures of individuals of the same species5.
As Descartes recognizes, one cannot disregard or relegate common sense to oblivion because every human has it, and it is what distinguishes them from animals.

III. THE MYTHS
Common sense is the most immediate form of awareness of reality, as it makes the world accessible to the sphere of representations.
However, there are different configurations of common sense, different
ways of relating what happens to the internal sphere of human representations: factual events can be seen as mysteries or as problems.
When it comes to a mystery, for the knowledgeable conscience, there
is no distinction between the outer reality and the inner reality of human feelings regarding the world. In this case, the understanding of
the world takes place through intuition. The resulting knowledge is
therefore ensured by intuitive certainties, called myths.
Long before the conceptual language, the symbolic language of
myths already existed, which is defined as the most primitive form of
human understanding and communication. In a myth, the language
occurs through the emotional experiences of the participants of the
communication. Generally, they are statements that accompany rituals as occurrences permeated by meaning, through which humans
build the collective imaginary into which they insert themselves.
Myths bring deep human emotions to light, which may be shared because they are fundamental to this condition; they are foundations of
man's perception of himself:

_______________
4

5
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It is chance that belongs to a being without belonging to its essence. Note from the
original.
DESCARTES, René. Discurso do Método. São Paulo, Abril Cultural, 1996, p. 65 (Coleção Os Pensadores, vol. DESCARTES).
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All peoples, at a given moment of their evolution, created legends, that
is, wonderful accounts in which they believed for a certain period of
time and at least to some extent. Usually, the legends – by dealing
with forces or beings considered superior to humans – belong to the
domain of religion. They appear as a more or less coherent system of
explanation of the world: every gesture of a hero whose achievements
are narrated is a creative gesture and implies consequences that have
effects on the universe. The great epic religious poems of Hindu literature belong to this kind. In other countries, the epic element [of historical background] predominates. [...] In Greece, the myth possesses
all these characteristics; sometimes they are coloured with history and
serve as a title of nobility for the cities or families; sometimes, they develop in an epic poem. Sometimes they serve to support or explain the
beliefs and rites of religion. None of the functions that legend assumes
elsewhere is foreign to Greek myth. However, it is also something very
different. The Greek word that serves to designate it – mythos – applies
to any narrated story, be it the subject of a tragedy or the intrigue of
a comedy, or be it the theme of a fable of Aesop. The myth opposes
logos as fantasy opposes reason, as the word that narrates opposes the
word that demonstrates. Logos and mythos are the two halves of the
language, two equally fundamental functions of the spirit’s life. The
logos, being an argument, seek to convince; implies the need to formulate a judgment in the auditor. The logos is true, in case it is fair and it
is in accordance with "logic" but it is false when it dissimulates some
secret trick (a "sophism"). However, the "myth" is intended only for itself.
Whether or not one believes in it, it complies with its own will through
an act of faith. In case it looks "beautiful" or plausible, or simply because you want to believe it. The myth thus attracts to itself all the
exciting irrational part of human thought; by its very nature, it is related
to art in all its creations. And perhaps this is the most striking character
of the Greek myth: one can see its integration in all the activities of the
spirit. There is no domain of Hellenism be it the figure or literature that
has not constantly resorted to it. For a Greek a myth knows no border.
It's insinuating itself everywhere. And it is as essential to your thinking
as the air or the sun to your own life6.

Myth is a Greek term meaning a word that symbolizes the
world7. To interpret the world through symbols, the consciousness
sees it as a set of enigmas and not as a set of occurrences. The enigma
_______________
6
7

GRIMAL. Pierre. A mitologia grega. São Paulo, 1.987. p.8.
COTTERELL, Arthur. World Mythology. HE, UK: Parragon Publishing Book, 2005.
p. 52.
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is endowed with meaning, with mystery. Interpreting an enigma is unravelling its mystery. Myth is a way to unravel the meanings of the
mysteries of the world. The function of myth is to vest nature with a
human dimension through symbolic language.
The Romanian historian Mircea Eliade (1907-1986) teaches the
meaning of the myth:
The definition that seems to me personally to be the least imperfect,
as it is the broadest, is as follows: Myths narrate a sacred history. They
relate events that took place in a primordial time, the fabled time of
the beginnings. In other words, the myth tells how, thanks to the
achievements of the supernatural ones, a reality came into existence,
whether it be a total reality, the Cosmos, or just a fragment: an island,
a species of plant, human behavior or an institution. It is always;
therefore, it is always an account of "creation": it relates how something was produced and began to be. The myth speaks only of what
actually occurred, of what was fully manifested. The characters of the
myths are Supernatural Beings. They are known, above all, for what
they did. The myths reveal, therefore, their creative activity and unravel the sacredness (or, simply, the "supernaturalism") of their works.
In conclusion, myths describe the diverse and sometimes dramatic
irruptions of the sacred (or "supernatural") into the World. It is this
irruption of the sacred that really lays the foundations of the world and
converts it into what it is today. What is more, it is because of the interventions of the Supernatural Beings that man is what he is today,
a mortal, sexual and cultural being.8

In this diapason, human consciousness, when facing the world
that it wants to get to know, seeks to discover the key to the mysteries
that hide their true faces, beyond the apparent world (metaphysics),
the profane reality9. The important thing is to discover the hidden face
that is full of meaning; therefore, a true. The rituals, the sacred ceremonies, play a fundamental role in the process of recalling these
myths, constant repetition re-updates the myths in the consciousness.

_______________
8
9

20

ELIADE, Mircea. Mito e realidade. São Paulo, Perspectiva, 1986, p. 07.
GAARDEN, Jostein. O Livro das Religiões. Jostein Gaarde, Victor Hellern, Henry
Notaker. Translated by Isa Mara Lando. São Paulo: Companhia das Letras, 2000. p.
19.
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Anthropology denominates this phenomenon as "eternal return,"10
which is associated with the origins of human consciousness:
A modern man could reason in the following way: I am what I am today
because certain things have happened to me, but these events have
only become possible because agriculture was discovered about eight
or nine thousand years ago and because urban civilizations developed
in the ancient Near East because Alexander the Great conquered Asia
and Augustus founded the Roman Empire, because Galileo and Newton revolutionized the understanding of the Universe, opening up a
way to scientific discoveries and preparing the advent of industrial
civilization, because the French Revolution happened and because the
ideas of freedom, democracy and social justice shook the foundations
of the Western world after the Napoleonic Wars, and so on.
Similarly, a "primitive" could say: I am as I am today because, before
me, a number of events happened. However, it would be necessary to
add that they happened in mythical times and that, consequently,
they constitute a sacred story because the characters of the drama
are not human but Supernatural Beings. Moreover, while a modern
man, although considering himself/herself to be the outcome of the
course of Universal History, does not feel obliged to know it in its entirety, the man of archaic societies is obliged not only to recall the
mythical history of his tribe but also to largely update it periodically 11.

Myths, therefore, allow access to a higher level of reality by
means of religious rituals, through which the knowing consciousness
merges with the fundamental reality to be known, diluting the distinction between the knowing Self of the interpreter and the mysteries of
the world that are being ritualistically unravelled.

IV. THE TEORY
The most immediate human representations constitute the
common sense that can be translated into words of mythical
_______________
10
11

ELIADE, Mircea. O mito do eterno retorno. São Paulo: Mercuryo, 1990 – p. 276.
ELIADE, Mircea. Op. cit. p. 15.
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discourse. Beyond this, it is perceivable that this same common sense
of the Western people can be configured as theoretical discourse, organizing a new form of understanding the world, the science.
Unlike the mythical discourse, which conceived reality as an
enigma, whose mystery must be unravelled, science comes to know
the world as an occurrence, whose cause must be explained. Explaining the cause is solving the problem from its source. This change in
understanding the discourse raises the question: how did the transition from a perception of the world as a mystery to understanding the
world as a problem occurred?
Regardless of conceiving nature as an enigma or as a problem,
it was the Greek thought that bequeathed the fundamental basis of
Western thought, according to which nature has autonomous existence in relation to any state of consciousness.
The birth of philosophy in Greece is an unparalleled historical
event, as Greek philosophy is the denial of Greek myth, of perceiving
the world as a mystery, but at the same time, it is a confirmation of
Greek common sense in general and of the principle of independent
and autonomous existence of the world in particular. It constitutes the
denial of myth because it creates and institutes the rational way of
thinking, the logos. By adopting this way of thinking as an investigative attitude, the Greeks began to use logic, mathematics and observation as instruments of thinking. This is how the questioning of the
causes of everything that exists in physis (physical world, reality)
emerged. Greek philosophy was mainly concerned with the primary
causes, and the philosophers who began to understand reality this
way are framed in the pre-Socratic historical period, in which era the
operation of the Milesian school stands out. Thus, the instrumental
bases for the formulation of the first scientific theories about nature,
called cosmologies, which means theoretical discourse on the Cosmos,
that is, on the order of the World, were laid. Much later, physics
emerged with Aristotle, as the study of the causal laws of body movement and the resting state.
What is, therefore, a theory? In some Greek cities, the tradition
of sending an observer to the religious festivals of other cities existed.
The observer did not participate in these festivals, did not interfere,
only contemplated them, and then made a detailed account, identifying the symbols, the meanings that he/she encountered. This observer
was called Theoroi in the Greek language, from which the words theoretical, theorem and theory derive.
22
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The German historian Werner JAEGER (1888-1961) makes
vivid reference to the theoroi in his work Paideia, pointing out the importance that Plato assigns to these people in his work The Laws:
Plato considers his polis so different from anything else that exists up
to an extent that the problem arises of how their relations with the
rest of the world should be viewed. Not being a maritime city, it will
not develop a notable trade, but it will aspire to be an economic autarchy. However, in the spiritual field as well, one must isolate himself
from all the occasional influences coming from outside that may divert
the action of their perfect laws. Travelling abroad will only be authorized for messengers, ambassadors and the theoroi. Plato does not include in the latter category the permanent ambassadors, in the traditional meaning of that term, but rather the people in who have something of the spirit of scientific research, that is, the true "observers" of
the culture and laws of other people, who are dedicated to serenely
studying
the
situation
reigning
in
the
world
abroad.
(...)
The main purpose of these study trips abroad is to help the theoroi
engaging in relationships with the few superior personalities, divine
people, who exist in the crowd and with whom it is worth speaking
and com to an agreement12.

The contemplative discourse has since been called theory. This
primeval phase of the concept of theory concerns the birth of philosophy and not the birth of science yet. It is important to point out that
philosophy was born in Greece around the year V (A.D.), while the
birth of science is registered in Europe in the sixteenth and seventeenth centuries, after the invention of more powerful instruments of
observation, which expanded the reach of the senses.
The birth of philosophy constitutes the conceptual explanation
of Greek common sense and the stepping stone of modern science. The
difference between Greek philosophy and modern science is that the
first seeks only contemplative knowledge while the second seeks operative knowledge.

_______________
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CHAPTER II

THE SCIENCE AND
THE SCIENTIFIC METHOD

I. THE SCIENCE
Modern science has chosen Mathematics as its language.
Scientific representations become exclusively quantitative. The
physical, material experience becomes valued as the main resource
of justification of objective certainty and the only one accepted by
science. These three causes can be summarized as follows: with modern science, the knowledge of the world ceases to be contemplative
knowledge in order to become operative knowledge.
Greek philosophy separates the sky from earth and contemplates the sky just as the theoroi contemplated the sacred ceremonies
of other peoples. The philosopher's position is that of a contemplator
of the reality of the just observed thing. Modern science, in turn, unifies the sky and earth, considering them as parts of the same Universe, of the same whole, that are subjected to the same laws. This
universe should be understood as a book written with mathematical
characters. In conclusion, the observer (scientist) dominates the

world to the extent that (s)he dominates these laws, gathering in
his/her hands the course of events. This is what science desires.
Operative knowledge is, therefore, the knowledge of the world
aiming at its manipulation and the technical modification of the natural order of its events. The technique is a mode of domination of
nature through the control of its causal mechanisms, that is, the laws
that regulate the manifestation of natural forces. It is in this sense
that the attitude of observation is understood. Among the Greeks,
observation was looking without interfering; among the modern ones
from the sixteenth and seventeenth centuries, to observe is to measure; which means interfering physically and quantitatively.
Galileo Galilei (1564–1642) is considered the father of modern
science, and Isaac Newton (1642-1727) is the one who systematizes
and presents the new form of knowledge as an original and autonomous way of interpreting the world.
Therefore, the first scientific theories arise instead of the
myths. In spite of the theories, which in the Greek sense describe a
passive contemplation, in the scientific sense, in the sense that it
receives from Modernity, it becomes a discourse that mathematically
narrates the general laws that govern the changes, both of those of
heaven and those of earth. In practice, the ancient meaning of theo
(God), which used to be in terms of theory, was extirpated.
Scientific formulations (theories, theorems) must be confirmed by the experience of observation and measurement. To find
out what laws govern what happens in the sky, similar events are
observed here on Earth. Thus, the event studied is explained scientifically because in science, to explain an event is to discover the universal causal relationships, according to which the function of the
cause always produces the same effects, as long as the same conditions are repeated.
Scientific theories are causal explanations of events, and
which allow predictions of the same futures through scientific theories, so when a scientific theory is constructed, we seek to relate a
certain fact conveniently described with a Causal Law of nature. This
law must be endorsed with universal validity, which means that it
applies to all people and to all possible situations. Based on the
causal laws, the scientist seeks to understand how nature behaves
now, how it behaved and how it will behave in the future. To understand how nature now shows itself is to explain, to understand how
it behaved is to retrodict, and to understand how you will behave in
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the future is to predict. In any of the three cases, the scientist is
only relating events to causal laws, which apply at any point on the
chronological spectrum, whether in the present, past or future. Starting from the sequence of causes, the establishment of the logical relationship allows establishing the timescale.
Science began to develop when this challenge aiming to discover
and justify laws was formulated as a problem that allowed a solution
through the use of a method of discovery, analysis and justification of
interpretations.

II. THE METHOD
Science, as well as the arts, history, politics, culture and society, undergoes changes. But how do you understand these
changes? After all, how is it possible for conclusions, certainties, and
justifications to be changed that were achieved according to rigorous
scientific methods?
In general, the method encompasses a set of steps and procedures that allows the understanding of reality, framing it in the scientific (epistemological) standard in force at that time. Thus, it is a
path to approximate the truth.
The Socratic-Platonic method is well known. The concern in
antiquity was not to find a proper scientific method to search for the
truth. What they sought by the dialectics of that time were the notions of Good, Beautiful, Just Truth among others. Socrates teaches
that:
Philosophy’s basis starts from the world of opinion seeking the wisdom or the truth, in a movement of ascension about which one can
say that it is guided by opinions [...] Dialectics is the art of discussion
or friendly debate. The friendly debate that leads to the truth becomes possible or necessary by the fact that opinions about what
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things are, or opinions about what some very important groups of
things are, are contradictory13.

In antiquity, as opposed to modernity, "universal doubt" would
lead only to a void rather than to the heart of truth14. Opinions are fragments of truth15 because they reveal our most important access to reality16.
But the title of the most famous of the methods is given to
René Descartes (1596 – 1650), who in 1637, in a preface of a book on
dioptrics, meteors and geometry, wrote about the Discourse on the
Method of Rightly Conducting One's Reason and of Seeking Truth in
the Sciences. The reason, Descartes says, is what makes it possible
to distinguish between the true and the false. The method, in turn,
is what directs thoughts on the right path to reach the truth. It is
obvious that Descartes is concerned with the gradual increase of safe
knowledge and is not satisfied with what he had learned in the literature17. The French philosopher declares his predilection for mathematics "due to the certainty and the evidence of its reasoning"18. His
disillusionment with the "book-sciences" is due to the fact that they
consist of a compilation of a huge number of opinions, without any
necessary order in the reasoning or an adequate demonstration. Even
the concept of science in Descartes refers to the image of a building,
whose most important part is the foundations on which everything
else will be erected.

However, with respect to all my opinions that hitherto had been accepted in my credit, the best thing to do would be to decide once and
for all to withdraw that confidence from them in order to subsequently replace them either with better ones, or by them, after having
adjusted them to the level of reasoning. And I firmly believed that in
this way I would be able to lead my life much better than to build
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only on old foundations, and to rely only on principles by which I
had let myself be persuaded in my youth, without ever examining
whether they were true19.

In this passage, Descartes aims the argumentation at his
method, which will have doubt as a central element. Everything that
is not clear and evident must be doubted. The Cartesian method also
goes through a process of division, ordinationxx and revision.
In conclusion, the method followed, but not necessarily proposed by Descartes, will be a kind of mixture of the ancients’ view which he considered very abstract - of the arithmetic - which he
judges too far-fetched and obscure – and of logic - which for him has
only an explanatory character, not contributing effectively to
knowledge.
It is Immanuel Kant who provides a framework of new ideas
that enable the turn of science towards language. The fundamental
question of the Critique of Pure Reason is: "how are synthetic judgments possible a priori"2020? This question will lead Kant to the transcendental possibility21, which in turn will allow it to replace the notion of the essence with the notion of meaning22.
Scientific research, whether of exact sciences or related to the
human sciences, has undergone a revolution in its study, commonly
referred to as "linguistic turn". Thus, language becomes the unit that
builds and fixes truths. Truth takes the form of a proposition, and in
this sense, the proposition needs to be verified. Therefore, the fundamentals of science must necessarily undergo a language analysis. This
linguistic turn of sciences is due to Gottlob Frege (1848 –1925) and
Bertrand Russell (1872–1970), who initiated a logicist project. Both
philosophers worked with the philosophy of mathematics, which in
many cases employs analytical knowledge. Analytical knowledge is
one that has no problems with meanings; that is, sense (meaning) is
equivalent to the truth. Science, in turn, would correspond to synthetic
_______________
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knowledge, as long as it refers to the world. Meaning and truth in science, therefore, entertain a complex relationship than in mathematics.
The theorists of the Vienna Circle23, following Kant’s footsteps
and inspired by Wittgenstein – for whom the meaning of a sentence is
based on its truth condition24 - will conduct a thorough study of the
meaning of the propositions and their relationship with the scientific
truth.
In this environment, the work Rudolf Carnap (1891–1970)
stands out, which in The elimination of metaphysics through logical
analysis of language demonstrates the need for science to move away
from natural language so that it does not incur ambiguities or sentences without meaning. Carnap proposes the removal of experience
and the closure of the beings in the world of language. The meaning
for him is dependent on two criteria: on the reduction, which fixes
the elementary meaning of the word, and on the application, which
clarifies the meaning. This reduction makes a term reach its "protocol
sentence." According to Carnap, the method of verification lies in this
reduction of the formulation to its simplest elements. Starting from
this "protocol sentence," one decides whether the formulation is true
or false.
By Karl Popper (1902-1994) a process of critically reviewing
the scientific methodology begins, which occurs by replacing the criterion of verification and of proof by the criterion of falsification,
placing it as opposed of the inductivism that characterized the empirical sciences of the eighteenth century. Popper departs from the
notion that all theories, in order to be scientific, must be falsifiable.
Being falsifiable means that it must be susceptible to be refuted by
experiment, an empirical scientific system25. However, imposing falsification as a criterion of being ‘scientific’ does not imply the exclusion of proof, verification, and confrontation with experiment.

_______________
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Nevertheless, I would only recognize an empirical or scientific system
if it can be proved by experiment. These considerations suggest that
it is not the verification of a system that should be taken as a demarcation criterion but the falsification of it. In other words, I will not
require that a scientific system be capable of being taken as valid,
once and for all, in a positive sense; however, I will require that its
logical form be such that it becomes possible to validate it by using
empirical evidence in the negative sense: it must be possible to refute
an empirical scientific system using experiments26.

Popper's falsification, that is, testability as a method of distinguishing objective truth, comes to oppose mere observation that aims
at “our knowledge.” Subjective knowledge (psychologism) and objective truth are, therefore, distinct units. This search for objective science (truth) presupposes a continuous view of the history of science,
excluding the possibility of the science's progress and presupposing,
in turn, the existence of a perennial pattern of rationality.

The empirical basis of objective science has thus nothing ‘absolute’
about it. Science does not rest upon solid bedrock. The bold structure of its theories rises, as it were, above a swamp. It is like a building erected on piles. The piles are driven down from above into the
swamp, but not down to any natural or ‘given’ base, and if we stop
driving the piles deeper, it is not because we have reached firm
ground. We simply stop when we are satisfied that the piles are firm
enough to carry the structure, at least for the time being27.

The most recent of the philosophers of science who properly
merit analysis on this topic is Thomas Kuhn (1922-1996). Unlike
those who preceded him, Kuhn does not establish truths or specific
methods of scientific investigation, providing a historical understanding of scientific methods in terms of paradigms, which would correspond to how problems arise at certain times. By this notion of
_______________
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paradigm, what Kuhn most vehemently criticizes is the notion of linearity and cumulative scientific knowledge.
Far from thinking about scientific knowledge as Descartes,
that is, as the image of the construction of a building, whose basis
would be totally undoubtedly, as well as far from thinking of a common pattern of the rationality of various eras, Kuhn works with paradigm shifts that would correspond to changes of the world, and the
guiding principle of this world change is that of incommensurability.
This principle prevents science from being guided by fixed problems,
making use of stable canons. Not even the facts are fixed, as Kuhn
shows us in combating the thesis that a scientific revolution is reducible to a reinterpretation of stable and individual data.
It is because of this view of the history of science that Kuhn
questions scientific methods of verification. According to him, there
are those (despite being only a few) who defend the existence of absolute criteria. There are also scientists and philosophers who believe
in probability as the best verification criterion.
Regarding probability, Kuhn points out the problem of probabilistic verification, concentrating it on the need to resort to pure or
neutral observational language, which in his view is impossible due
to the impossibility (non-existence) of a language with such characteristics. He teaches that “new paradigms are born from old ones, they
incorporate much of the vocabulary and apparatus, both conceptual
and that of manipulation, that the traditional paradigm had previously
employed"28. The difference, therefore, lies not in the language or in
the concepts but in its way of employment. It is not because they are
inherited traditional concepts that these will be employed in an
equally traditional way. In addition, Kuhn points out that the new
paradigm implies the creation of new relationships between terms,
concepts and experiments. Probabilistic verification causes this problem because it intends to compare a scientific theory with all the other
imaginable theories that adapt to the same set of observed data.
Kuhn then goes on to argue that if
[…] there is no system of language or concepts that are scientific or
empirically neutral, so the construction of alternative tests and
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theories should derive from some tradition based on a paradigm (...)
Consequently, probabilistic theories dissimulate the situation of verification as much as they illuminate it29.

By this, Kuhn questions the probable method of verification.
The framework of ideas presented by Kant also makes it possible to
think about methods that do not correspond precisely to the scientific
method. Political science, which is quintessentially a type of human
science - humanities – will not always be able to adapt scientific techniques to validate its knowledge. Hence, it is also necessary to reflect
on the method in the human sciences.
The linguistic turn that Kant allowed for the logical empiricists
of the Vienna Circle made hermeneutic studies possible as well. There
is an ever-increasing number of works in the field of human sciences
that lean on the interpretative method, to the detriment of the laboratory method. Paul Ricoeur (1913-2005), a French philosopher dedicated to the hermeneutic-phenomenological tradition, states that
thanks to Kant's proportional inversion between a theory of knowledge
and a theory of being, the signalling theory stood out in comparison
with the theory of things30.
The reasons why the human sciences are not reified along the
lines of what happens with the natural sciences are well analyzed by
Charles Taylor in an article titled the Interpretation and the sciences
of man; therefore, empirical sciences do not realize the variability of
the human sciences.
First of all, logical empiricism requires the aforementioned reductions to protocol propositions or fundamental units, from which
verification is carried out. By this, the empirical sciences could only
achieve the stiffening of the human sciences. In addition to this problem, Taylor comments on this laboratory character of the research: it
is difficult, if not impossible, for the human sciences to be able to
delimit their objects of study without any external interference occurring. The complexity of human relations implies the impossibility of
a closed system. The last criticism made by the author about the
scientific method in the article in question is due to the fact that
_______________
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objects of the sciences, unlike the human sciences, are not self-definable. Humans have the characteristic to be a self-defining animal.
The analysis of all these scientific vices allows us to conclude
that the human sciences cannot be submitted to validation procedures.
Taylor's proposal is that the method to be used in the human sciences
contemplates the intersubjective meanings, to the detriment of the intention to find raw data in society on which we could build our buildings of knowledge. The author defines these raw data as the impossibility of having another interpretation of the facts. The human being
is an animal that interprets itself, and therefore there are no meanings
beyond its interpretation.
Therefore, it can be argued that the main current of the social sciences is confined to certain limits of categories that, therefore, are
rooted in the epistemological tradition of empiricism; secondly, that
these restrictions consist of severe disadvantages and prevent us
from confronting important problems of the day that should be the
subject of political science. We need to go beyond the connections of
a science-based on verification to find a science that allows us to
study the intersubjectivity and common meanings incorporated in
social reality (TAYLOR, 1971. p. 45. Translation of the author).

However, the abandonment of the traditional analysis of logical empiricism does not imply the abandonment of language as a
means of understanding the humanities. Taylor shows that more
than a tool of social cohesion, of communication, language is constitutive of social reality.
There is no simple one-way dependence here. We can speak of mutual dependence if we like, but really what this points up is the artificiality of the distinction between social reality and the language of
description of that social reality31.

It is necessary to highlight that this intersubjectivity of meanings mentioned in the above-mentioned quotation is not to be confused with the common meanings equally present in the quotation.
Intersubjectivity concerns the language we have in common, a kind
_______________
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of background that underlies the practices that constitute our realities, as well as the understanding of some norms. On the other hand,
common meanings concern the world references we have, such as
actions, celebrations, and feelings32.
Hermeneutics as a method, therefore, does not intend to have
valid certainties or truths - as Isaiah Berlin defines, "based on the
philosophia perennis"33. Moreover, such a method does not foresee
the elimination of competing theses. Different points of view, conceptions of the world and of humans imply different analyses and different results. Finally, the great gain of this method is that it does not
fall into the illusion that something permanent is known about society; on the contrary, it is committed to paths.
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BOOK II – COSMOLOGICAL IUSNATURALISM

CHAPTER I

PHYSICAL OR NATURALISTIC PHASE

I. THE CONSTRUCTION OF THE CONCEPT OF IUSNATURALISM
The concept of iusnaturalism was born in philosophy, long before migrating to the doctrine of Law. Prior to the ordination of the
conduct of individuals in society, iusnturalism served as a parameter
for the formulation of concepts and explanations about reality itself.
In law, according to Norberto Bobbio, iusnaturalism consists of a "system of norms of intersubjective conduct which is different from the
system constituted by the norms set by the State (positive law)34 ".
The natural law "has validity in itself, it is earlier and superior to the
positive law and, in case of conflict, it is what must prevail35".

In philosophy, the history of iusnaturalism is divided into three
phases: cosmological, theocentric and rationalist. The first seeks to
define knowledge starting from the discovery of the elements of nature (physis) as the concrete part of the universe (Cosmos). The
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second states that the Christian divinity is the reference for the
whole order of the world. God made the cosmos and put each being
in its proper place. Understanding the order of reality leads us to understand the divine reason that inspired its creation, and only one
being received from God is prerogative: the human.36

The third, the rationalist, already assumes that human reason
only conceives as valid that he/she creates him/herself or can explain. In Rationalism, human reason becomes autonomous, gains a
life of its own from the moment it frees itself from the influence of
religious elements.

II. THE MYTHOLOGICAL ORIGIN
The Mythopoeia (from the Greek: poyésis=construct) consists
of building a fantasy that is absolute and eternal. As already analyzed
beforehand, myth is an entity built by human imagination, metaphysics and therefore it is immortal. Everything that was happening
in the reality was explained by the myths; that is, it happened by the
will of the gods. In Ancient Greece Gods and legends were created to
explain each detail of reality. Jupiter, the God of the gods of the Olympus, also known as Zeus, had a wife, Themis, goddess of justice. The
myth tells that Themis37 wore a blindfold to judge who was right or
was not; therefore, she would not judge by appearances. In her right
hand she held a sword to punish the guilty. But how could she punish
if she was blindfolded? For this purpose, she used one of her three
daughters: Dike, the goddess of punishment who also possessed a
sword; Eirene, the goddess of peace and Eunomia, the goddess of security.
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They imagined that if someone committed injustice, Themis
(and she did not see it blindfolded), sooner or later, she would punish
him/her. This was a way of blaming someone morally in order for
them to refrain from the practice of injustice. The punishment of Themis, executed by Dike, could take time, but it was always imposed.
Until then, only the gods possessed reason, that was implemented in the command of all elements of reality and symbolized by
the dominion of fire. Prometheus, a friend of the humans, feeling compassion for them, steals a torch from Zeus' flaming chariot and delivers
it to them. As a punishment, Zeus ties Prometheus to a huge stone
on the summit of a mountain and injures him, so that the eagles
would feed on his guts during the day, getting regenerated every
night, in eternal torment.
Zeus made a woman (Pandora) and gave her to the humans
along with a box in which he closed all the evil he used in the ordination of the physis. Despite Zeus' prohibition not to open it, Pandora,
impelled by natural curiosity, opened it and all evil spread all over the
Earth. She closed it quickly, but only in time to keep one of the evils in
the box: the ability to predict the future understood as evil because it
eliminates hope.38 From then on humans became responsible for their
own acts. The events henceforth would no longer happen by the will of
the gods.
The gods washed their hands, so to speak, and began to assign
responsibility to humans for their own destiny.
Another example of the mythological source of iusnaturalism
in ancient Greece is found in the figure of Antigone, in the tragedy of
the same name written by Sophocles. Antigone refuses to take the
king's orders because she thinks that, due to the fact that these orders are issued by political authority, they cannot override the eternal
laws emanating from the gods. It is an affirmation of the "just by nature" that is opposed to the "just by law." This dichotomy clearly
demonstrates the spheres of Positive Law and Natural Law.
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III. THE ONTOLOGICAL ORIGIN
Abandoned by the Gods and responsible for the weight of their
own destiny, humans find themselves forced to find an explanation
of reality, which must be as convincing and perennial as that provided
by myths. Philosophy is born as the daughter of anguish and astonishment. From then on, humans have to explain their own reality, no
longer as of myths, but of their own being. The ontological question
seeks to solve the emptiness left by the explanation of the poetic myth
as of its decadence, of its discredit. Humans use logos (reason) to
solve the ontological question, as Aristotle explains in Metaphysics,
IV, 1:

There is a science which studies Being qua Being, and the properties
inherent in it in virtue of its own nature. This science is not the same
as any of the so-called particular sciences, for none of the others
contemplates Being generally qua Being; they divide off some portion
of it and study the attribute of this portion, for example, the mathematical sciences. But since it is for the first principles and the most
ultimate causes that we are searching, clearly they must belong to
something in virtue of its own nature. Hence if these principles were
investigated by those also who investigated the elements of existing
things, the elements must be elements of Being not incidentally, but
qua Being. Therefore, it is of Being qua Being that we too must grasp
the first causes39.

Ontology, as philosophical science, arises in Greek culture by
the constructive action of Aristotle, who called it prote philosophia, first
philosophy, and also teheologikê epistéme, divine science, because it
studies the most divine beings until reaching the "First Mover", the
"Pure Act," the first cause.
Ontology is, therefore, the study of the conditions from which
something comes into existence, into being present in reality. Humans use reason and sensibility to discover their existence. The logos
results from the conjugation of these factors.
_______________
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In this sense, people capture the data of reality through the
senses and, submitting them to treatment by reason, seek the explanation of their existence and of everything in the Cosmos. They seek
to find the principle as an element responsible for the creation and
maintenance of everything that exists, the starting point of the explanation of reality. Element of phisys, in an element of reality.
One of the fundamental questions in the study of ontology is
how to get to know the being? Now, the object of ontology is the Being,
which is understood as a general reference to everything that exists,
to everything that is in the physis. In this bias, ontology finds bases
to carry out its investigations, and these bases do not diverge from
existence.
The Being reveals itself in the smallest experiences gained by
Greek men and the first philosophers – also called pre-Socratics– who
sought it in the observation of the material world, trying to find it at
the inception of all things. This does not mean that they only occupied themselves with the physical world and disregarded humans,
this physical understanding of pre-Socratic thinking is verified by the
fact that these philosophers did not have a structured philosophical
vocabulary at that time, which got created only centuries later by
Plato and Aristotle, who were responsible for the creation of the first
philosophical systems of the West. However, a closer understanding
of pre-Socratic philosophy makes it possible to affirm that they were
responsible for building a Hylozoism view40 of the world, seeing a universal and immutable essence beyond the physical world that would
be valid even to the human being. In this universal essence that is
behind the being, of all that is, of what exists, there are immutable
laws that escape the cultural limitations of time and space. These
immutable laws of ontological root (being the foundation of that being)
constitute the source of a Law, also called Natural, hence the name
of Ontological Iusnaturalism.

_______________
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Hylozoism, a Philosophical system that attributes a necessary existence to matter
that is endowed with life.
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The ionic school
The Ionian School is classified as the one that marks the first
phase of pre-Socratic thinking. It is denominated as such for having
originated in the Ionian colonies in Anatolia. The Ionics attribute life
to matter (hylozoism). Nevertheless, they claim that divinity is the
primitive element, the father of all beings. The first moment is represented by the ancient Ionics and the second by the new Ionics. Seeking to understand the origin of the Cosmos, the ancients considered
the universe a static matter. Among the thinkers of this period, we
can encounter Thales of Miletus, Anaximander and Anaximenes,
members of the Milesian school.
In the 6th century BC, the Ionic countries, or simply Ionia, experienced great economic progress, standing out from maritime cities,
from Miletus, which, after being conquered by the Persians, was destroyed in 494. The great question posed by the Ionians was: what constitutes the Universe? But the answer was, however, overcome by the
eagerness to find solutions to the practical problems required, above
all, by the great mercantile development of its time. This mercantilism
gave the Ionians, mostly, the pragmatic meaning of their investigations. They were experts of nature in their meteorological manifestations.
It is only with Anaxagoras, analyzed below that this phase will
be abandoned and overcome by another one, called anthropological.
The abandonment of the fantastic images of nature (myths)
is also observed in Ionic philosophy. There are direct observations,
experiences, so much so that Ionic philosophers become inventors.
This does not prevent, however, the myths of the Theogonic era from
influencing the formation of their philosophies (after all, the ruptures of the history of philosophy do not occur so suddenly and radically) but always with a positive and scientific nature.
In the actions of the Ionians, there is a tendency to relate the
most transcendent phenomena to family facts, thus moving away, as
much as possible, from the mysterious aspect that the previous beliefs were characterized by. That is why Ionics are properly considered more physicists than philosophers. The problems that most affected the economic interests of the peoples of Ionia absorbed more
of the attention of their philosophers, especially of those studying
meteorology, because it was naturally a people of navigators. A
44
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greater concern for the sea is observed in the work of the Ionians,
which represents a great theme of their investigations. Not just the
sea, but the air, the clouds, the rains, the storms as well.

Thales of Miletus (624-548 BC)
Thales of Miletus is considered the oldest Greek philosopher.
He is the founder of the Milesian school (included in the general classification of the Ionian school), being responsible for introducing the
knowledge of various Eastern philosophies such as the Chadic and
Egyptian to Western constructions.
The origins of Thales are doubtful whether it is of the Phoenician or Semitic root. None of his works are known, only fragments
cited by other philosophers. He was considered to be one of the seven
sages of Greece and also the father of Greek philosophy, "the founder,
Aristotle said, of that class of philosophy," the Ionian philosophy that
dealt with the nature of matter.
Among the themes of Milesian thinking, the main one is water. This is the source of all things, not exactly the water (hydros) but
the moisture (hygros). Undeniably, Thales was notoriously influenced by
Egyptian doctrines, according to which the water (of the Nile) is the
creator of the fertile land of the Delta. In addition, at that time, they
believed that the Earth floated in an infinity of water. This doctrine
also derives from the very ancient and primitive mythological traditions of the Theogonia and the Cosmogony of the Sumerian, Chadic,
Hebrew, Phoenician, Egyptian, Aegean East, where everyone spoke of
aqueous chaos.
The moving cause of all things is the soul, the divine power,
which sets everything in motion and penetrates the elementary moisture. Thales is responsible for the rupture of philosophy dominated by
Theogonia, setting the beginning of the philosophy that centers on the
inquiry of the elements of physis, where the sources are sought. The
physical phase of the Milesian school begins.
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Anaximander (610-547 BC)
He was also born in Miletus. He was a disciple of Thales,
whom he succeeded in the Milesian school. He was the master of
Anaximenes and who, in turn, was that of Anaxagoras. Little is
known of his life and work. According to him, the first source (arque,
from which archaic, ancient derives) of all things is immortal, eternal
and fundamental, the apeiron (a=no, peiron=limit); is unlimited, qualitatively indeterminate, indefinite, absolute, and it is animated by an
eternal movement. Stimulated by an intrinsic vital force and an incessant generation, the opposites of this infinity got disintegrated,
forming, firstly, the air; secondly, water, then the elements. All
things, after all, return to infinity (apeiron). In Anaximander’s opinion, it is possible for infinity to generate an infinite number of worlds
that would coexist with each other but would be separated by such
great distances that they would never become aware of each other.
Anaximander lays down the foundations of the theory of the
plurality of worlds. In Anaximander's cosmogony, the dissolution
comes after evolution; the worlds return to infinity and – new counterbalance – the cycle begins again.
Anaximander was considered the deepest and the greatest of
the Ionians. He traced the lineaments and scale of natural philosophy
with wonderful intuition, thus extending the principles established
by his master, Thales.
The worlds are born and die within this infinity. The return of
all forms to the deformity is thus a way of bringing justice against
injustice, and it means that things intend to subsist by themselves,
as justice is ultimately the equality of everything in the single substance, the immersion, without differences, within an indeterminate
infinity.
It is interesting to point out that in Anaximander's hylozoist way
of thinking lies the origin of the Darwinist evolutionism, as he stated
that humans derive from animals. He deduced this statement from the
observation of the long breastfeeding period.
Regarding justice in Anaximander's thought, the Spanish professor A. Truyol Serra states that the Milesian philosopher
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made the idea of justice (Dike) transit into the universe, seeing this
in an order, a kosmos.. The universe presents itself as a large polis,
a community subject to an ordaining law. The only preserved fragment of his work On nature (already written in prose) gave rise to
discussions (like so many other pre-Socratics) about its exact meaning, due to the lack of knowledge about the context. But whatever
the range of certain expressions are, the certain is that it affirms the
existence of a cosmic, immanent justice, which presides over the
generation and dissolution of particular beings, whose reciprocal opposition is equivalent to an intention of mutual destruction and requires expiation by death, with the action of time, until the final reabsorption and dilution of the multiple in the One is shown41.

Anaximenes (588-524 BC)
He was born in Miletus, he was a disciple of Anaximander, as
it may be known from what was extracted from the works of his posterior commentators, especially of Theophrastus, who dedicated a
treatise to him from which it is possible to extract the themes of his
thought. Here they are: the air is infinite and the source of all things
– differently from Thales who elected water. Thus the infinity, which
for Anaximander is undetermined; for Anaximenes it is determined,
it is matter. The air is what sustains our soul, and the air sustains
the world. Air is the generator of all beings, being perceptible by the
senses through the sensations of cold and heat. It is endowed with
an eternal movement and mutation. If the movement was rejected, it
would not be possible to accept the variability of things.
Anaximenes also affirms the eternity of movement. The process of transformation gives birth to the various substances: through
rarefaction, it becomes fire; by condensation, it gets transformed into
the wind; afterwards into clouds, and when more condensed, into the
water; then into the soil and, finally, into stone. It should be noted
that according to Anaximenes the air is the gaseous state. Anaximenes accepts Anaximander’s return and bases his ethics on him. The
_______________
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TRUYOL SERRA, Antônio. História da Filosofia do Direito e do Estado. Col. Estudo
Geral Instituto de Novas Profissões, Portugal, 1986, p. 87.
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pantheistic character42 is observed of the Ionian doctrines, in which
the arqué (primordial substance) is always the whole. This divinity is
equal to the Cosmos.
The primordial foundation of this physical or naturalistic
phase of iusnaturalism is the contemplation of the outer nature of
the Cosmos as a way to understand the humans themselves and their
problems. Cabral de Moncada points out that:

Before that moment, no doubt, there were already certain spontaneous beliefs and convictions regarding the nature and origin of law
and the State, but there were problems; and without problems, there
is no philosophy. (...) In ancient times, from the earliest dawn known
to the Ionian naturalistic philosophy in the 6th century BC, and after
the mythological phase of the Greek thought, the nature of the laws
of the State was judged for a long time, identically to that of the other
laws of the Cosmos, that constitute the polis, within which man lived
embedded as a part in the whole, without any kind of autonomy. The
universe contained him, and he, being contained in the Universe,
contemplated it and reflected it, as a mirror reflects an image, without asking about themselves or about the nature of the phenomenon
that resides in this reflection. All state laws were considered natural,
as natural as nature, in the sense that we give to this word today,
with all its mysterious and divine backgrounds, and due to this, it is
still reasonably called a cosmological understanding of natural law
or Cosmological iusnaturalism. Greek thought began there; therefore,
it was undoubtedly he who invented the expression itself of "natural
law" with which since that time, and especially afterwards becoming
widespread by the Romans, it became a designation of the Philosophy of law43.

_______________
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Pantheism. Philosophical system that identifies divinity with the world and according to which God is the set of everything that exists.
CABRAL DE MONCADA, L. Filosofia do Direito e do Estado. Coimbra Editora, Portugal, 1995, p. 11-12.
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CHAPTER II

TRANSITIONAL SCHOOLS

I. THE TRANSITION – PASSING FROM THE
PHYSICAL TO THE HUMANISTIC PHASE
The first phase of Greek philosophical thought was shortlived. With Heraclitus the Cosmos becomes "animated", assuming an
intellect and a spirit, the logos, whose essence lies in its eternal everchanging future (becoming).
With Eleatic thinking, this essence of reality moves away
again from development and movement in order to settle on a static,
immovable being, conceived only as an abstract entity, an idea, a
thought. The thinkers who represent this period are Parmenides and
Zeno of Elea; posteriorly, there is Pythagoras of Samos who, with his
school of notorious mystical verve, finds the explanation of the universe in the numbers, in mathematics. It was the march of naturalistic Hellenic thought to idealism, as it will so often be repeated in the
pendular movement of the history of Western philosophy.
In essence, this idealism contained a great deal of naturalism
to the extent that man was still conceived as being who is devoid of
action, a passive one who is absorbed by the cosmic and natural

world, whose law of physical nature does not allow autonomy to a
human law or right.

II. THE DIALECTIC OF HERACLITUS (540-480 BC)
He is "The Obscure", as he was called by his commentators44.
Only sparse fragments are known from Heraclitus of Ephesus. They
are aphorisms that reveal an aristocratic spirit, written elegantly in a
prophetic and oracular tone. The main theme of what is left of his
work On Nature is the contradiction of opposites.
According to Heraclitus, the contradiction (polemos, hence the
expression "polemic") is the dominant principle of the world, and it is
inherent in things: "God is day-night, winter-summer, war-peace,
surfeit-hunger; he changes himself like fire, which, when mingled
with various kinds of incense, is named from the fragrance of each.”45
The thinker of Ephesus also states that the material source of
the natural phenomena is fire. The transformations of nature follow
the earth-water-air-fire direction, called the way up by the philosopher as opposed to the inverse direction (way down).
The dialectical nature of his thought is found in some sentences uttered by commentators of Antiquity such as: "everything
flows, everything changes, everything moves (panta rhei)"; "no one can
swim in the same river twice"; or " you cannot step into the same river
twice, for other waters are continually flowing on". In conclusion, the
main idea of Heraclitus is that nothing remains immobile; everything
is transformed. You wouldn't know the value of life if it weren't for
death.
The dialectical movement between opposites can be exemplified as follows:
• The seed dies for the plant to be born;
• The flower dies in order to have fruit;
• The fruit dies so that a new seed may appear.
_______________
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Regarding humans, according to Werner Jaeger, the thought
of Heraclitus points to logos as a fundamental element for understanding its role in the Universe.
Similar to the polis, the whole universe also has its law. This
is the first time that this typically Greek idea appears. Imminent to it
appears the political education and wisdom of the Greek legislators,
with maximum strength. Only the logos contain the law that Heraclitus calls divine, the one where all human laws can drink.

Heraclitus’s logos is the spirit, whereas it is the sensory organ of the
cosmos. What already existed in germ in the conception of the world
of Anaximander, blossoms in the consciousness of Heraclitus, in the
understanding of a logos that knows itself and knows its action and
its place in the order of the world. The same fire lives and exists in it
that pervades and penetrates the cosmos as life and thought. Due to
its divine origin, it is able to penetrate the divine intimacy of nature
from which it comes from. Consequently, in the new order of the
world formulated by Heraclitus, the Human conquers a cosmic-like
position within the cosmos discovered by the previous philosophy.
In order to live like this, it is necessary to guide life in this direction;
it is necessary to know thyself and to follow cosmic laws and norms.
(...) Heraclitus bases his aspiration towards supremacy on the fact
that his doctrine teaches man to follow, in words and deeds, the
truth of nature and its divine laws46.

III. PARMENIDES (530-460 BC)
Pertaining to the school of “Eleatics”, he was appointed to be
a legislator of his hometown, Elea. Being a disciple of Xenophanes of
Colophon47, he was influenced by Pythagoras and proved to be
knowledgeable of this doctrine. In Athens, he fights the philosophy of
the Ionians along with Zeno of Elea. He wrote a philosophical poem
_______________
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JAGER, op. cit. p. 155.
Xenophanes of Colophon (565 - 473 BC), was the precursor of the school of eleatics
and the first to affirm the unity of being. Parmenides seems to have been his disciple.
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called On Nature that is formed by a preamble and two parts. The first
- of which more fragments remained – is about the truth, and the
second - of which only a few remained – is about the opinion48.
The main objective of Parmenides' thought was to rise up
against Heraclitus' mobile dualism and against the Pythagorean dualism (being and not-being; full and empty, etc.).49
Parmenides assumes that the various and mutant forms of
natural phenomena are a source of false opinions. For him, the truth
was the "being" in general, the only immutable, identifiable with
thought. He emphasized that excessive conceptual abstraction takes
the real entity of its material concreteness away and becomes inaccessible to all sensory and also rational perception; in other words,
the "true being" becomes a fiction foreign to theoretical thought.
Parmenides denied the value of the senses as a correct source
of knowledge, proclaiming that true knowledge could only originate
from rational thought. While trying to refute the sensations as a
means of reaching knowledge as opposed to reason, the philosopher
opened the doors for idealistic thought to penetrate into Greece.
The author of On Nature distinguishes science, constituted by
the reason that allows reaching the truth (the "being" as one whole
and immutable concept), from the opinion, from which the error derives (the "being" as a multiple and mutable concept) depending only
on the senses. The substance, the primordial source of all things, is,
therefore, the being, one whole, identical, immutable, eternal. Parmenides is considered to be the father of metaphysics too (meta: beyond; physis: physics) "beyond the physical," a mental abstraction.
Only the reason reaches the immutable and permanent: the
essence (noumenon, where the word number comes from), The senses
capture what is mutable, temporary: the appearance (phaenoumenon, where the term phenomenon comes from).
A summary of Parmenides’ thought:
Appearance=Phenomenon: Appearance can be captured by
human senses is, therefore, mutable.
Essence=number: Can only be captured by reason; that is, it
can only be thought. It is immutable. That is, on a decimal basis,
2+2 will always result in 4, and that will never change.
_______________
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IV. PYTHAGORAS AND THE NUMBER THE HUMANISTIC
PHASE OF THE PRE-SOCRATIC PHILOSOPHY
Pythagoras of Samos (572–496 BC) was the founder of the Pythagorean School. In the Greek colony of Croton, Italy, Pythagoras
founded a scientific-ethical-political association that irradiated lessons in southern Italy and among the Greeks of Sicily. He aspired to
make the school's ethical education expand and constitute a further
political reform, which earned him opposition that forced him to leave
Croton, and move to Metapontum, where his days ended.
The Pythagoreans attribute numbers (symbols) to the essence
of each being and thus, abandoning the tendency observed in the
Physical Phase to assume only one Being (the principle), it comes to
deal with related beings through the formulation of mathematical operations. Each being, symbolized by a number, begins to relate to
other beings in this form of philosophizing through signs. The seed
is sown of what the West will later call Morals, which arises whenever
relations between two or more beings are established.
The axis of philosophical inquiry begins to move away from
physics, where sources were sought, to human himself. The second
phase of pre-Socratic philosophy, known as the humanist phase, is
being born. Having not yet constructed a clear distinction between
the form, the laws, the matter and the substance of things, the members of the Pythagorean School considered the number to be the union of one and another element.
Jaeger points out:

Pythagorean doctrine has nothing to do with natural mathematical
science in the current sense. The numbers have a much wider meaning in them. They do not mean the reduction of natural phenomena
to quantitative and calculable relationships. The diversity of numbers represents the qualitative essence of completely heterogeneous
things: the sky, the marriage, the justice, the kairos, etc.50

_______________
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JAEGER, op. cit. p. 141.
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The Pythagorean school outlined the first Hellenic theory of
justice, based on the doctrine of numbers. Similar to Anaximander,
the Pythagoreans, inspired by the harmony of results found in the
arithmetic operations, saw coherence and regularity in the order of
the universe as well (which much later, in Modernity, will give rise to
the concept of System), conceiving it as cosmos, that is, an ordered
totality. This harmony reveals itself in the human sphere, by a correspondence of conduct, to the extent that the idea of justice itself was
defined by the Pythagoreans as "what someone suffers for something." Ilustrate by Truyol Serra:

Justice is characterized by an arithmetic relationship of equality between two terms, for example, between an insult and its reparation,
a service and its payment. They were symbolized by the numbers 4
and 9, the first ones that resulted from the multiplication of an even
number or an odd number by itself. Thus, from the beginning equality appears as an essential element of justice, and Aristotle will limit
himself to developing this Pythagorean principle. On the other hand,
justice is founded on the natural, objective order of things presided
by the law of number, not on mere human will. The harmony of society is a reflection of the one that reigns in the universe.51

Pythagoras also spoke of Orphic Mysteries (according to Orpheus, the soul was the essence of the being and the essence was
eternal). They believed in metempsychosis (metem: travel psyché:
soul)52, an idea that will later re-emerge in the basis of the Platonic
idealism.

_______________
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TRUYOL SERRA, op. cit. p. 88
Greek mythology tells that, out of envy for the beauty of Psyché, Aphrodite ordered
Cupid to inspire a passion in her for the ugliest and most despicable of men, but
the god, overtaken by love for her, took her to a sumptuous palace, where he visited
her every night, in darkness. His only requirement was that she never should try
to see his face. Instigated by her sisters, one night she wanted to identify her sleeping lover; realizing that it was Love itself, her hand shook with fright, and a drop
of oil from the lamp fell on his shoulder, waking him up, and he disappeared. To
obtain Aphrodite's forgiveness, she worked as her slave, fulfilling several tasks considered impossible; finally, appeased, the goddess forgave for the lovers and allowed their eternal union. Psyché is the symbol of the human soul, purified by
passion and misfortunes, which, in love, finds eternal happiness.
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V. THE SOPHISTS
The victory of the Greeks over the Persian Empire gave Athens
hegemonic power over the Aegean Sea, at the same time when the
victorious democracy had a great development, with the growing importance of assemblies and tribunals. There were numerous discussions that began on topics such as morals, politics and, incipiently
with Thucydides and Isocrates, the formulation of Foreign Policy.
This scenario led to a greater concern with human problems,
as the institutions and beliefs of the past were now insufficient to
face the new inquiries that quickly arose. Furthermore, the contact
of the Greeks with other peoples made them realize that there were
other cultures and other ways of explaining reality, many of them
that were more coherent and more complete than the one they were
able to construct. The Greeks are disappointed with the range of their
own work that they previously judged as absolute and now just another of the many ways to seek to explain reality. A culture of practical value, aware of its relativity, began to develop, being concerned
exclusively with the human condition, which led philosophers to penetrate into a new field: "the human," leaving the cosmological elements to the Ionian and Eleatic thought.
The Being, which now is important to philosophy, no longer
refers to the great set of everything seen in physis. Now only the human matters.
The cosmological phase of philosophy is substituted by the
humanistic phase. It was when a great amount of "masters," wandering wise scholars, skilled speakers, exhibitors of doctrines appeared
throughout Greece, who were young, which gave them an ever-increasing prestige. These are the sophists.
Being admired by the people and by the students who paid
them to teach them the art of argumentation and discussion, they
did not form a unique and coherent philosophical school, as there
were several tendencies among them. However, what characterized
them was the exaltation they gave to human as an individual; that is
why this phase was named the Greek Enlightenment, a name that
was repeated in the 18th century of our era, in the so-called Enlightenment, which will be treated later.
Despite being admired by the people and young people, the
sophists were despised by the aristocrats of knowledge, by the
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philosophers. Bertrand Russel points out that sophists were performing the duty of educating at a time when there was no systematic
education in Greece. The sophists were itinerant teachers who held
conferences and taught professionally – and one of the things Socrates did not appreciate in these men was the fact that they charged for
classes53. The teachings varied according to the practical and immediate interest of the student who hired them; however, the most
taught theme was the ability to discourse, argue and preferably convince, mastering the technique of making a certain idea count and
without asking if the exhibitor is effectively right. This technique, or
art, was called eristic or rhetoric.
At a time when democracy was thriving in Athens, with the
spread of numerous democratic constitutions in the 5th century BC,
those became of great importance who had political pretensions, who
knew how to argue and seduce the general will. This need was fulfilled by quick courses taught by teachers of rhetoric.
Still, according to the teachings of Bertrand Russell, sophists
emphasized that if there is something that practical men do not have
time to waste on, it is on issues that have no solution. For the sophists, philosophy’s insoluble and endless discussions do not lead to
truly useful knowledge. What mattered was the right opinion in the
conduct of practical matters.
Sophism is a school of abruption. They adopted iconoclastic
practices (breaking icons, symbols, signs), destroyed everything that
had been built before and instead of what was, they reconstructed a
new reality with words, which they call nomos (agreements).
The sophists were the first sociologists and anthropologists.
The embryonic roots of social relativism and pragmatism are found
in its doctrines. They insisted on the assertion that the Greeks were
not the only ones to think about reality, affirming that other peoples
also have their truths. They discover that there is no single truth,
that what exists are nomos (conventions, agreements), hence the
origin of the words NAME and NORM. The doxa (opinion) can, according to the time and the place, change the convention, that is,
change the norm. However, for the doxa to gather the conditions of
altering the nomos, to change the convention, it is essential for it to
be manifested in the domain of rhetoric technique, that is, the art of
_______________
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argumentation, destroying the claimed truth and immediately building a new truth through persuasion, even without rational support.
This technique was created by Gorgias (480-385 BC).
The two main sophists were Gorgias and Protagoras (480-411
BC), whose doctrines will be synthetically exposed. Protagoras was
the greatest of all.

Protgoras, Gorgias and the law
Protagoras of Abdera (480-410 BC), based on a very particular
interpretation of themes found in Heraclitus's philosophy, affirmed
the relativity of knowledge: "Man is the measure of all things: of the
things that are, that they are, of the things that are not, that they are
not." It is the principle of homo mesura (man the measure). Protagorean relativism leads to accepting the truth of the opposites. Thus,
according to the sophist, the same thing is and is not at the same
time, by bringing together the opposites in themselves that can be
qualified good or bad by different people. The basis of this explanation lies in the fact that there are opposing opinions among humans,
so things are true and false, and thus there is an identity between
the true and the false. Placing humans at the center of all consideration brought the relativity of ethical, moral, aesthetic and legal values as a consequence. Values change when humans change.
The relativistic gnoseology (Theory of Knowledge) presented by
Protagoras is substantially subjectivist and skeptical. This skepticism imported the decay of philosophy as an objective and universal
value to which the sophists opposed the rhetoric, that is, the art of
dispute. In order for humans to be able to conquer their interests,
this discussion does not occur on a rational and logical basis54 but
through artifices of form, language, logomachy (playing with words),
which came to be called sophism.
The Truth does not exist. There are only partial truths (nomos
= agreements, conventions in Greek). What is called Truth is limited
to being constituted by great agreements. These conventionally established truths can, however, be changed, it only takes a personal
_______________
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opinion (doxa) to be sustained with the excellent use of rhetoric (the
art of persuasion) taught by Gorgias.
Gorgias of Leontinos (484-375 BC) represented the greatest
practitioner of sophism with his teachings of rhetoric. As a great orator and occasional philosopher, Gorgias was endowed with a persuasive spirit that was well-aided by a perfect mastery of Eleatic dialectics. He was an ambassador of his homeland in Athens. He taught
in Sicily until he took root in Thessaly, where he died as elderly.
In Gorgias, a dialogue of Plato, Gorgias declares that his art
produces the persuasion that moves us to believe without knowing
and not the persuasion that instructs us on the inherent reasons in
the object in question. It is recourse to a convention accepted by
many as to something that becomes the measure of the true. Gorgias
understood that the art of good argumentation was mainly in identifying in these conventions the points that are favorable to the intention of persuading the other, disregarding possible universal moral
theoretical values. It is a kind of ethical utilitarianism and hedonism.
Gorgias once challenged his students to convince him using rhetoric
that they should not compensate him for his classes. The best argumentation was that of a student who told him that if he was able to
convince him, it is because arising from this persuasion, there would
be no need to pay him. However, if he could not convince him, it is
because the rhetoric had not been properly taught to him, and therefore, he should not pay him.
It can be seen that by any argumentative path, one arrives at
the result that is of interest. That is rhetoric.
The sophists establish an opposition between nature and law,
whether it be political or moral law, considering it as arbitrary, mortifying and as the fruit of pure temporary convention. The law, according to the sophists, is something mutable according to time and
place; that is, depending on the era, The law may or may not be valid,
as if it was obsolete legislation. The place can also be a factor in the
validity of a law, because according to this thought, the place makes
humans be different and, therefore, the law can be effective or not.
The origins of the Sociology of law are of this time. Commenting on
the sophist thinking, Padovani expresses that:

It is not true – they say – that submission to the law makes people
happy, because great wicked people have often achieved great
58
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success in the world through serious crimes moreover, experience
teaches that to triumph in the world, it is not justice or uprightness
that is important, but prudence and skill. So the realization of perfect
humanity, according to the ideal of the sophists, is not in the ethical,
ascetic action, in the domain of oneself, justice towards others, but
in the unlimited aggrandizement of one's own personality, in the
pleasure and violent domain of humans. This violent domain is necessary in order to possess and enjoy earthly goods since these goods
are limited and yearned for by others. This is, by the way, the only
possible form of social life in a world where only brutal, material
forces are at stake. Therefore, the moral equality between the strong
and the weak would be a detriment, provided that true justice according to the material nature requires that the strong, the powerful
oppress the weak to their advantage55.

For the sophists, the Positive law and the Morals would be a
kind of obstacle that troubles the pleasant and pleasurable human
life; they are not conceived as a universal standard of conduct, a
product of human reason that would guide their action at any time
and place. The law does not deserve messianic submission.
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CHAPTER III

HUMANISTIC PHASE

Philosophers gathered at this stage are the first who sought
to build ideas in a structured way. Their theories are harmonic and
coherent, so much so that, approached from any side, they allow to
reach the same conclusions. True philosophical systems were built
mainly by the works of Plato and Aristotle, heirs of the Socratic creation56.

I. SOCRATES
For most of his contemporaries, Socrates (470 BC – 399 BC)
was regarded as a sophist – and that how much he was still a sophist
can be proven in the comedy The Clouds of Aristophanes, which introduced him in his first phase. Of humble origin, Socrates was a
sculptor, courageous soldier, later giving in for the passionate campaign of educating his fellow citizens, maintaining long disputes with
the sophists. Socrates became a marker; he reinvigorated the
_______________
56

MONCADA, L. Cabral de. Filosofia do Direito e do Estado. Coimbra: Coimbra Editora, 1995. p. 11.

investigative philosophical spirit, giving a new direction to philosophy, putting it on a path that has guided the themes of great investigations in a preponderant way up to this day. Socrates' life, his action
as a military man, his youth, the process he suffered, his conviction
and his death lend themselves as a subject of numerous pages. This
work will seek to deal with, however, what represents his philosophy
altogether, about which he never wrote and that became known
through the works of Plato and the General and historian, Xenophon.
The themes of Socratic thinking:
• For Socrates philosophy was a sacred mission, which must
be accomplished at the risk of one's own life. He himself was
an example of devotion. Regarding this attitude, he was the
opposite of a sophist for whom education was purely an art;
• His investigations were of religious character and of spiritual
purification, aimed at the search for truth and virtue, which,
he claimed, were within reach of humans;
• The true value of life lies in the purification of oneself, of the
spirit, by the "knowledge of thyself" and by the practice of
virtue, by studying, fleeing the easy affirmations and the
conjecture of knowledge;
• Knowledge is the condition of wisdom and virtue. Those who
do not know themselves are not wise, and, to know oneself,
he proposes the method of self-knowledge. The truth would
be in the soul (psyché57), and it is only discovered by virtue.
Virtue only has value in itself; there is no need for comparing
it with other values in order for it to be defined;
• Knowing one's own ignorance is a means to allow the improvement of knowledge;
_______________
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A term that gains its current use in Modernity from the moment it became used by
Sigmund Freud, an Austrian physician who invented psychoanalysis, in the development of his psychoanalytic technique. In the Freudian theory, the psyche is
formed by the ID (which is irrational, an impulse that lives in the human being);
by the SUPEREGO (moral filter powered by a series of institutions such as the
family, morals, the Church, the State, etc., accepted by society as informers of the
notion of right and just); and by the EGO (which is the externalization of the conflict
between the two previous stages, it is the part of the ID that manages to bypass
the filter of SUPEREGO).
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• All relationships of human life must be examined through
deep meditation, not instinctively accepting habits and
events, but thinking rationally about them. His rationalism
founds the conduct on reflection, through clear concepts, on
rational evidence itself, ratio. At this point, Socrates approaches the sophists but turns away from them when seeking the truth. The Socratic method of the dialogue consists
of two phases: 1) the refutation: Socrates, simulating ignorance (Socratic irony), encouraged the interlocutor to try to
convince him to the point were driven by the questions purposefully formulated by Socrates, he was faced with a contradiction about the subject in dialogue. From this moment,
Socrates takes over the conduct of the dialogue, executing
the second phase; 2) the maieutic phase: (From the Greek=
childbirth, the act of giving birth.) It's the birth of the truth.
A method invented by Socrates, through which he called out
the knowledge from within the person that (s)he already possessed, even without having perceived them. It was an analogy to what his mother did, who was a midwife, in the same
way that she took out another being from within a person;
he, Socrates, took out knowledge. The embraced form was
asking successive questions until the exhaustion of the interlocutor who, therefore, compulsorily ends up philosophizing and finding an unsuspected knowledge in himself. This
method will later be perfected by Plato in his dialectics.
• The object of the Socratic research is the true object of science which is universal (essence) and immanent to things;
• The end of the Socratic method is the elaboration of concepts, and the maieutic path leads to this end when it remains exhausted in a universally determined verbal form.
The Socratic investigation is of inductive character, and the
inductive method of knowledge has its beginnings in Socrates;
• It affirms that knowledge and consciousness lead to virtue
and that it needs a master element, knowledge, further establishing that knowledge and virtue are identical. This assumption is a consequence of another that says: the good is
identical to the useful and to the favorable;
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Socrates' philosophy has undoubtedly influenced the work of
Plato and Aristotle, and his name is linked to rationalism as a true
stimulator, although he did not systematize his ideas, as Aristotle did
it later.
Socrates declared that all humans were equal, and therefore
there was no superiority of the Greeks over foreigners or slaves. All
have the same essence (psyché), and thus, once submitted to the Socratic method, they have the same condition of finding the truth. For
Socrates, the body is the place of the soul. For Plato, as will be seen
below, the body is the prison of the soul.
Having thus questioned the structure of the Athenian society,
which put Greek citizens at the apex, foreigners at the intermediate
level and slaves at the basis, he was accused of impiety 58 (the word
crime did not exist among the Greeks) and of corrupting the Athenian
religion and the youth. Just like a crime today, impiety had always
taken place when the values adored by the superior caste (some for
their frank benefit) were threatened. According to Bertrand Russell59,
the real reason for Socrates' condemnation was that he had a close
connection with the aristocratic class, to which many of his disciples
and noble friends belonged.
Starting from Socrates, the Western philosophy gains the feature that most strongly distinguishes it from the Eastern philosophy:
the concern for equality. By resting his philosophy on the basis of
formal isonomy (all are absolutely equal), Socrates adds originality to
Western rationality, making all the philosophical formulations that
were before him to be referred to as pre-Socratic. Socrates' philosophy is a watershed between Eastern formulations and Western philosophy.
Judged in the court of heliasts, Socrates was convicted by a
narrow majority, being given the prerogative to choose his own punishment. Taking advantage of the opportunity, he said he did not deserve to be punished but rewarded because what he did was just
teach the good. He, therefore, wanted to receive the same reward that
was given to the Athenian war heroes, that is, to have his subsistence
borne by the polis of Athens. He said he wanted to be maintained on
the Prytaneion (the hill on whose base his house was) until the end
_______________
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of his days. Considering Socrates' as arrogant, the assembly (ecclesia)
gathered in the agora (central square of Athens) decided to condemn
him to the self-induced death penalty (the condemned themselves
caused their own death), imposing on him the ingestion of a chalice
of hemlock poison (plant that is born in swamps on the outskirts of
Athens) that killed him in just over 30 minutes. He died at the age of
71.
In its origins, Greek thought was concerned with an explanation of the Cosmos. It is important to know that in the pre-Socratic
thought – Ionic, Eleatic and Pythagorean Schools - the fundamental
problem is cosmological. Philosophy sought to answer the questions
that were offered by the dialogue between man and the cosmos and
also by the relations between humans, taking the cosmic order as the
basis.
With the sophists, a new phase arises, the anthropological
phase, when man becomes the central object of philosophical research. But here, the human is examined as an individual (in= no;
divi= divide; duo=two. From Latin: the one that cannot be divided into
two). Sophists do not have a homogeneous view of man because the
human is heterogeneous that is seen in several individuals. With Socrates, the path of philosophical investigation is changed from man to
another aspect. Humans are diverse, various, different from each
other, but they are humans due to their humanity, which is in each
and every one. It is this humanity that distinguishes them from other
beings. To know man, to know thyself, is to penetrate into this essence (humanity), that applies to all, that must apply to all, that is
universal. And this essence of man is rational. The human becomes
a concept, abstraction, the homogeneous, which is repeated in everyone. With Socrates, the speculative examination of the ethical problem (norm) begins.
For Socrates, the use of rhetoric in the moral field is extremely
pernicious because with skill, it would turn good into evil, justice into
injustice. From a strictly legal aspect, Professor L. Cabral de Moncada
attests that Socrates was the true founder of what is now known as
the rule of law. The Portuguese master affirms that, with Socrates,
Truth is once again an appropriate and respectable thing that is
above the whim of humans. According to him, the living is subject to
laws, and it has an ontic and not an arbitrary foundation. The State
is no longer a conventional product of human will. Man cannot live
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outside of the State without living at the same time outside of humanity and of the law of his own intellectual nature; and it is so to
such an extent, that even if the laws of the city were no longer just,
like those that condemned them to death, humans still owe them
obedience, as without it no State would ever be possible60.

It should also be added that Socrates' philosophical and political opinions were strictly ethical and intellectualist. His educational activity was purely moral, an intellectual and rational one. Socrates, therefore, was not metaphysical in the current sense that is
given to the word. The logos of his thought had no spiritual nature
other than human consciousness. The logos that Socrates cared
about was purely individual deriving from the axiom "know thyself".
However, precisely this non-metaphysical logos came to make way for
the great metaphysical systems later created by Plato and Aristotle.

II. PLATO
Plato (427–347 BC) was a disciple of Socrates. His thought is
a logical sequence of that of Socrates. As Socrates did not leave anything written, some assume that Plato created the "character" of Socrates to externalize his thoughts, attributing to him reflections that
were actually his, in a kind of alter ego, that is, another self, a tool
used by many writers and poets for the establishment of a self-dialogue. This historical doubt as to whether or not Socrates exists is
called Socratic question. For some the Socratic question is only a conjecture, notwithstanding the General Xenophon, who also knew Socrates and not Plato, wrote about the master. It is assumed that, in
his dialogues, Plato used the character Socrates as a protection for
his conclusions, thus creating a tool by which he could express his
ideas without running the risk of being punished, as Socrates was.
Plato (comes from plato, from Greek, meaning flat, it is the
nickname of Dióclenes, his real name) was born in Athens; as a descendant of nobles of ancient aristocratic line, he had kinship links
_______________
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with Solon and Pericles. To the invitation of a friend named Dion, he
went to Syracuse to be the guardian of Dionysus, but ended up imprisoned for six months due to his teachings that were opposed to
the regime, as he tried to imbue another region’s sovereign with the
ideology that only the Greeks were in a position to reach the
knowledge of the truth. Convinced again by Dion, he returns to Athens and later returns to Syracuse to be the guardian of Dionysus II.
He imprisons him and later makes him be a slave. Dion, the brotherin-law of Dionysus II, buys him and takes him back to Athens, still
in time to witness the death of Socrates. Due to this fact, he becomes
very disappointed with the democratic regime of the polis. In the history of philosophy, the death of Socrates symbolizes the revolt of the
polis against philosophy. It is a polis that felt humiliated by the arrogant attitude of the philosopher, sustained by a philosophy that was
incomprehensible to it and therefore seemed absolutely useless to it.
Plato's pessimism stems from the disillusionment with the polis that
killed his master and radically drove him away from his political pretensions.
Plato learns the lesson and realizes that he must devote himself to devising a clear and coherent philosophy, understandable by
the common man, under penalty of being the victim of the same punishment reserved for Socrates. Here, one of Plato's main motives is
born in the search for the coherent exposition of his ideas, which led
him to the creation of the first philosophical system of the West, understanding system, for this purpose, as a coherent set of elements
(ideas) that, regardless of how they are related, always lead to the
same conclusion.
To gather with his disciples, he uses a garden in Athens that
belonged to a patron (protector of the arts) named Academus and
founded his philosophical school called "ACADEMY" to which he dedicates himself until the end of his life. The Academy remained active
for nine hundred years, and it was forcefully closed in 529 AD by
Emperor Justinian, who did not sympathize with the institution for
supposedly disregarding Christian teachings and sticking only to traditional classical thought. It was the educational institution that remained active for the longest in all history61.
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The Platonic Idealistic Base
In the set of conclusions drawn from the dialogues Phaedo
and Timaeus, it can be seen that Plato supports the existence of an
eternal world, which has always existed and always will exist, that is
immutable because it will always exist in the same way, where the
essences of everything, that is seen in reality (physis), are found. It's
called A World of Ideas, that is located beyond the physis. It is a metaphysical world (from Greek: meta=in addition, physis=physical).
This world is inspired by the main idea: the absolute good; it is called
so because it is not defined as opposed to evil. It defines itself without
antagonisms. Therefore, all the essences found in the World of Ideas
are inspired by the larger concept of absolute good. There are love
(hence platonic love), courage, honor, friendship, beauty, etc., in a
pure and indisputable way.
Using a Socratic concept, Plato teaches that also the essences
of humans (the souls= psyché)62, are in the World of Ideas. Among
these souls, one, supposedly more evolved, decides to multiply the
absolute good to infinity on which its world is based. It manages to
leave it and create other worlds based on its image and similarity.
This soul (handled as Demiurge, from the Greek: a constructor) was
unaware, however, that the only way to exit the World of Ideas is a
bath, a dive (similar to the Christian ritual of baptism) in the so-called
River of Oblivion. Demiurge dives into the river, and two effects derive
from this act: (1) it gains a body, ceases to be just soul because it
becomes matter, and (2) forgets much of what it saw in the World of
Ideas.
Demiurge moves on in his purpose and creates another world
(the physis), based on the vague memory of what it saw in the World
of Ideas. Therefore, although inspired by the Absolute Good, the
World of physis, it no longer has it as a characteristic, as it got
marked by a certain residual evil, resulting exactly from the oblivion
that victimized Demiurge. In the physis, therefore, good is defined
according to evil, love in the function of hatred, peace in the function
of war and health according to disease.
_______________
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Following Demiurge, other souls dive into the River of Oblivion. They leave the World of Ideas and start to populate the physis.
However, obeying natural inertia, all souls intend to return to
the World of Ideas because while they are in the physis, prisoners of
the body, they experience deprivations (hunger, disease, longing) that
do not exist in the World of Ideas. Some souls, because they are detached from earthly things, return earlier to the World of Ideas. Others, more trapped in physis, return later. A popular Greek saying already affirmed at that time that the good ones die early. For Socrates,
the body is the place of the soul. The end of the body is also the end
of the soul. For Plato, the body is the prison of the soul. The end of
the body frees the soul.
In the World of Ideas, there are not only souls and ideas. There
are also virtues (another Socratic concept), classified into three categories: wisdom, courage and concupiscence.
To know, for Plato, is to remember (anamnesis, in Greek
=memory). Those who remember more and in a clearer way to what
the soul saw in the World of Ideas know more. In this sense, Plato
says that when you see something beautiful, it merely remembers the
essence of the beauty that had been seen in the World of Ideas. The
memory of what is beautiful comes to the fore. Wisdom is the rarest
and, therefore, most valuable virtue. It is the most difficult to achieve,
being reserved for the few souls who can return to the World of Ideas
earlier. As it will be seen below, it is the virtue pertaining to the Rulers
(Philosopher king).
Courage, less rare than wisdom, is still not within easy reach,
being reserved for souls who arrive in the World of Ideas after the
exhaustion of wisdom. The souls who reach it are treated as irascible
souls. It is the virtue of soldiers, warriors and athletes.
Concupiscence (hunger, attachment to the terrestrial things)
is the most common of virtues reserved for those who take time in
physis. It is the virtue of merchants, farmers and craftsmen.
This platonic story is referred to as the idealistic basis because it is the starting point of the platonic theory for the rest of his
philosophical formulation. It is the foundation of his work, outstanding as a unifying principle of his entire philosophical system.
Plato, with the idealistic basis, resolves the pre-Socratic controversy established between the dialectics of Heraclitus (reality is
essentially dynamic) and the staticity of Parmenides (reality is essentially immutable) because it authorizes the conclusion that the
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physis, captured by the senses, is dynamic, rapidly mutable. The
World of Ideas, on the other hand, is immutable, static, being reachable only by the logos.
Among this line, sensible reality does not necessarily correspond to the truth for Plato. They are just phenomena; it is the world
of non-being. It is an illusory appearance that does not represent the
true world (of being).63 The world of phenomena consists of these,
formed by the data of sensitivity and by the set of appearances,
reached by man through induction and definition, according to the
Socratic method.
However, new problems arise in platonic theory. How is it possible to recognize what we ignore? It establishes, therefore, the existence of an eternal world formed by the essences, where the human
soul lived before penetrating the human body, the contemplation of
ideas. It is the world of ideas. On the other hand, in the physical
world (of physis), only the reminiscence of the original contemplation
remains, obscured by the real world in a form that knowing is remembering, retrieving what remained hidden in the soul. Thus, the
Socratic method of maieutic (the act of making the truth born) passes
to Plato to be a theory of knowledge. Sensible things are shadows of
ideas, and whoever stays imprisoned to them will not reach the world
of ideas, remaining enclosed in the body, as one who sees the shadows in an obscure cave with his back turned to the opening, whereas
the philosopher sees the reality that is the world of ideas.
According to Platonism, the ideas are the "primary types" (archetypes), which serve as a model to the creator (demiourgos, or demiurge) to form things, and these are merely imitations of those.64 The
physical world is a poorly made copy of the world of ideas.
Plato claimed that the ideas were alive and not inert and rigid
as so many thought. There was a communion or mutual union among
them. But there were ideas incompatible with each other (the opposite ones), while the others had the role of linking, chaining, as the
idea of being, of the one, of the whole. It would be up to the dialectics,
as a science of ideas, to distinguish which ones agree and which ones
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exclude, as well as which ones unite and divide, as well as to classify
them based on these criteria.
Five were the most important ideas for Plato: being, rest and
movement, identical and distinct. The idea of Good is supreme among
all, that shined its light and its warmth overall, lending truth to the
known and intellect capacity to the cognizant. For Plato, it was the
Good that constituted the principle of the world of ideas, the creator
of the cosmos that ordinates it, which is modelled after an eternal
archetype, created with harmony and proportion, endowed with a
universal soul that penetrated all things, the principle of life, of reason and of harmony, created according to the rules of numbers (influence of the Pythagorean School where Plato studied) and which, in
itself, contained all harmonic relations.
Plato also affirms that good cannot be the cause of evil. But
evil exists (residual evil). The philosopher answers the question by
stating that there is a concause that opposes the good and resists it,
that is, the matter, the source of defects, of the mutability, of the
multiplicity. It is the matter that is the opposite of ideas. It is the nonbeing, negativity, indetermination, information; therefore, it is plastic
to receive all forms, receptacle, such as emptiness and space.
The more directly they come from the world of ideas, the more
perfect the formulations are. According to Plato, man is a union of
body and soul. The soul is the essence of the body and has the nature of ideas (simple, invisible, immutable) and, because it contemplated ideas, has the ability to remember them; that is, to know. It is
the soul that is the source of movement and life, being immortal.
The soul has three faculties: rational soul (soul-head), who is
responsible for dominating and directing knowledge and science;
passionate soul (soul-chest), which often departs from reason to be
deceived by opinions, by phenomena; and appetitive soul (soul's stomach) sensible and subject to sensible desires. If the soul, when it penetrates the body, does not seek to maintain its purity, when the body
dies, it will not return to the world of ideas but will be subject to
transmigration to another human or animal body, according to the
predilections it has manifested – a great influence of the myth of
transmigrations of metempsychosis may be seen.
The divine good, identical to the beautiful and the true, is
spirituality. The soul, a prisoner of the body, wishes to free itself. And
liberation is not only done by death but by purification and continuous elevation to pure spirituality. The sensible world is a reflection of
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the splendour of ideas and the path to the contemplation of the highest stages of pure spiritual beauty, and it is with the constant effort
of the will that allows the conquest of this purification of passions,
called virtue. For every part of the soul, there is a virtue: the rational
possesses wisdom, the passion, the courage, the fortitude, the appetizing, the temperance.
It is important to point out that the metaphysical system of
Plato greatly influenced medieval Christianity. The Christian metaphysical doctrine was mainly systematized by St. Augustine of Hippo
(354-430), who merged deeply into Plato's work.

Political theory in Plato
In his famous Republic, which is an extensive dialogue that
has Socrates himself as to its principal character, Plato formulates
his theory of forms of governance and explains what would be an
ideal city, based on the metaphysics of A WORLD OF IDEAS. The
referential is man himself, his soul, his virtues and defects. The city
would be an organic body equal to that of the platonic man himself.
It should be said immediately that this magnificent work was
the one that influenced most of the political doctrines of the modern
world. And studying it is absolutely necessary to understand them.
Legaz Y Lacambra even says that all Western philosophy is merely a
footnote of the platonic formulation.
It is also worth remembering that at the end of his life, Plato
wrote another work, The Laws, a posthumous and softer work in
which he makes concessions, seeking to bring the ideal closer to reality. The two works will be analyzed: The Republic and The Laws.

The Republic
The Republic of Plato introduces the kingdom of reason, of
philosophers. By instituting the concept of material isonomy (the different ones must be treated differently to the extent that there is a
difference), the Republic assigns each one work, a craft, according to
their virtue.
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The Republic is an ideal model of the polis. All ideals for Plato
are unattainable, despite the numerous attempts throughout history,
especially modern history, to put into practice some of his postulates.
According to the philosopher of the Academy, it is up to the
polis to provide the greatest good to citizens, to humans – not really
of comforts and pleasure, because they stimulate greed, intemperance and injustice – but of spiritual goods as first priority. For this
reason, the polis must have the same hierarchical order that exists
in the individual soul.
Education should not be given to the class at the base of the
pyramid but to the upper class. It is necessary to eliminate all interests and bonds of individuals (private property, family, sentimental
and loving ties between people, etc.) that may conflict with the requirements of the common good. Men, women, children and property
must belong to the State; children, in particular, must be taken away
from their mothers and sent to the care of the polis so that it can
educate them in order to meet what is of the interest of the common
good. Education will be the same for men and women, with music
and gymnastics, in order to form strong individuals who are able to
defend the homeland and who are free from all passivity, sentimentality and tastes for poetry, just like for any other art, because it releases feelings and untruthful sensations of the world of ideas. The
only allowed artistic manifestation would be music, as it lifts the
spirit and makes men virtuous and courageous.
Individuals who belonged to one of the three social classes
analyzed below would be selected according to their skills in mathematics and philosophy, and the bests would direct the State. This is
the ideal construction of an aristocracy, the governance of the bests.
The Republic is composed of three classes: that of philosophers, that of warriors and of producers that are in the State institution. Starting from the idealistic basis, they correspond to the rational, passionate and concupiscent (appetitive) souls in the human
organism.
The direction of the Republic would be up to the class of philosophers. Provided they are endowed with wisdom; they remember
the virtues more clearly with which their souls had contact in the
World of Ideals. They know the world of ideas better than any other
classes. They know the ideal order of the world, of society and of man,
and they can therefore guide all other individuals. This is how the
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stereotype of the Platonic Philosopher King, an ideal model of the
ruler, is constructed.
The class of warriors is responsible for the attribution of internal and external defence of the State in accordance with the order
established by the philosophers from whom the warriors received
their education. The main characteristic of the human soul in this
class is courage, as they are considered irascible souls.
The responsibility of the class of producers – artisans, farmers
and craftsmen – submitted to the previous two is the economic conservation of the State and the feeding of other individuals. The soul
of the individuals of this class is moved by temperance, being averse
to concupiscence, the mere appetite. To workers in general, not
much attention is paid, and these are given a negligible place in the
Republic, given the contempt that the Greeks, especially those of
aristocratic lineage like Plato, had towards the servile work.
The structure of the Republic must coincide with the structure of the human body. In the head, where wisdom is, there are the
Rulers. In the arms and legs, where strength is, there are the warriors. And in the abdomen, where hunger is, there are artisans, farmers and craftsmen.
For Plato, private, domestic interests are effectively at odds
with collective and social interests, which are obviously superior to
those. He does not hesitate at all in sacrificing them on the grounds
that the former is inferior to the latter. From this proposition, the idea
that the polis is endorsed with a very high moral, ethical and political
value as an expression of transcendent ethics can be inferred. If the
nature of the State is ethical-transcendent, its primary purpose will
be pedagogical and even spiritual.
Another curious feature of the Republic is that it should not
be located on the coast, preferably. The commercial contact with
other peoples is a factor of corruption of the Republic, given that together with the commercial contact, there come the cultural, philosophical ones, and these would be fatal. The entry and exit of citizens
of the Republic would be strictly controlled.
Plato was an aristocrat, a member of the superior caste of
Greek citizens, and he had a true contempt for democracy. For him,
this was a corrupted form of government, in which the interest of the
common people, of the plebs, predominated, whose formation is entirely material and subordinate, as the concupiscent soul of the lower
classes is subject to the vilest material interests. Another reason for
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contempt for democracy was the fact that it was the Democrats who
condemned his master, Socrates, to death. This fact greatly marked
Plato's life, and it was a factor of great influence on the genesis of his
political ideas.
Among the forms of governance found in Plato's political
thought, there are ideal forms, therefore unattainable, whose power
is exercised in favor of the governed people. In counterpoint, there
are the degenerate forms in which power is exercised for the benefit
of rulers. They are those that are found in the reality of physis.
The forms of governance follow two criteria: quantitative and
of an idealistic or qualitative base. The first concerns the number of
people who must exercise power, and the second, of the idealistic
base, deals with the qualitative aspect of the ruler(s). Combining
these two criteria, Plato separates the ideal and the degenerate forms
of Governance. Ideals are those in which the power is exercised by
the Rulers for the benefit of the governed. In degenerates, the power
is exercised by the ruler for personal benefit. Like everything that is
ideal for Plato, the ideal forms are unattainable, as they are only models. Only degenerate forms are found in the physis.
These are the ideal forms of governance:
• The monarchy: As long as the king is a philosopher, this
is the form in which the king, endowed with the virtue of
wisdom, is the one who must govern the polis. In the event
of death or not having another monarch to replace the former, a group called aristocracy is convened to rule. It is
stable because it defends the interest of all. The idealistic
base or qualitative element of the monarchy is wisdom.
• The aristocracy: There are some rulers (oligarchy) convened to replace the monarch. They always dispute with
each other without achieving wisdom. It was also called TIMOCRACY by Plato. The idealistic base of the aristocracy
is courage.
• The Democracy: It is the most decadent of the ideal forms
of governance, according to Plato. It is the governance exercised by all the people. (demos: tribe, people; cratos: set):
set of people connected by common ties or common ancestors. The governed are rulers at the same time. Athens in
Plato's time was so, where people (i.e., Greek citizens)
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deliberated their laws. A politia is a moderate democracy.
However, Plato states that omniocracy, that is, the governance of all in absolute consensus, does not exist because
disagreement and discords are characteristics of reality.
For these reasons, Plato's democracy is still an ideal model,
as it defines the governance of all. It is ephemeral, unstable
because the whole is formed largely by concupiscent souls
who, with a strong attachment to earthly things, do not
have the slightest ability to govern, being far from the virtue of wisdom. Without the wisdom to rule, the people with
the power in their hands want the impossible, seek the unattainable and, in this case, democracy becomes demagoguery. When the whole power in the government is
taken by a small group that exercises it for their own benefit, demagoguery becomes oligarchy (from Greek: oligos=few. cracy=power). One of the oligarchs, promising to
accomplish what their group failed to do, takes power to
exercise it for his own benefit. Tyranny arises, the worst
of the forms of governance, according to Plato.
• In this way, Plato also presents the degenerate forms of
governance. For each ideal form, there is its corresponding
degenerate, catalogued as follows:
• Demagoguery: It is the degeneration of democracy. When
the people do not have the slightest ability to govern, they
end up marvelling, thinking that everything is possible and
seeking the impossible. It is a chimera that turns democracy into something ephemeral.
• Oligarchy: It is the degeneration of the aristocracy. It is
the governance of the few. They take power to exercise it in
favor of the few, but in a short time, they destroy themselves, as it is common for one to betray the other since the
appetites conflict.
• Tyranny: It is the degeneration of the monarchy. The tyrant exercises power alone. Once tyranny is established, it
never returns to the ideal models. Tyranny is the worst evil
that can fall on a State.
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For Plato, the forms of governance follow each other in a sequence that necessarily begins with the monarchy, passes through
the aristocracy, and, within the ideal forms, reaches democracy.
From this goes to the first of the degenerate forms, demagoguery,
passes through the oligarchy to reach the extreme point of degeneration that is tyranny.
THE DYNAMICS OF THE FORMS OF POWER IN PLATO

Source: Authors (2021).

The Laws
The Laws was perhaps Plato's last writing, and it was edited
by the successors of the Academy after his death in 347 or 348 BC.
In this work, the old philosopher presents a review of previous political writings, certainly driven by the unsuccessful experience in Syracuse that almost cost him his life. While, on a second chance, Plato
wanted to establish the governance of a "philosopher-king" (Dionysus
II) in that city and certainly to put into practice the ingredients of his
Republic, he must have realized that the real world is more complicated than it seems. Thus the pessimistic view that Plato builds of
reality is born as a driving force of his idealistic theory.
As Cabral de Moncada teaches, in the Laws, Plato, who was
already disappointed with the experience in Syracuse and who had a
certain disillusion regarding the possibility of realizing the ideal polis
according to the metaphysics of the ideas he outlined, escapes to
meditation from what he calls as the successor of the first, the second-best, excluding the ideal and unachievable form, from the polis.
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It is his best model of civil society within what the limits of reality
allow to affirm:
Now the sense of empirical realities and experience how they resume
their rights. If the first was a State only for perfect men, which he
claimed did not exist anywhere on earth, the second would be a state
for men of flesh and blood, as they really are. It is a state that, in
fact, is intended to be founded in Crete, such as those founded by
Solon or Lycurgus in Greece, and of which Plato will be the inspiration in a dialogue held between him, a Spartan and a Cretan. All
traces of his aristocratic communism disappeared there; the principles of authority and freedom seek to combine with each other in a
harmonious way, as well as those of monarchist, aristocratic and
democratic governances, according to the Spartan model of a mixed
constitution; power ceases to belong to an aristocracy of birth and
passes into the hands of officials who came from the people and who
were elected by them; greater importance is given to the economic
issue, seeking to found an agrarian state of small owners, tools with
which it is possible to combat both the excess of wealth and that of
misery. The land is divided between families and preserved in inheritance by the succession of one of the children, as in the modern
family. There is a regulation of the market, and prices and usury are
being combated. Measures are established to limit the population
and procreation of children, as in modern Neo-Malthusianism. Finally, the greatest importance is also given to the religious and educational factors and to the inspection of opinions in this area. Finally,
criminal law is decreed whose penalties aim the offender's correction,
intimidation, and social defence, excluding any idea of expiation. The
jail is just a place of correction and of the regeneration of delinquents. In brief: this second state, that of the Laws, even if it no
longer has the rigidity of a mere rational principle, such as that of
the Republic, it is nevertheless inspired by the same ideals and it is
also an eminently authoritarian, conservative and totalitarian State
as it is used in a modern language65.

Studying Plato's political doctrines, it is impossible not to
make an analogy with the current world. All political doctrines that
are prescribed for the creation of a "better world", a "virtuous", "perfect State"; of a more egalitarian, more fraternal world, have some
_______________
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elements that are found in the Republic. Most of the measures that
are suggested in the modern political and social engineering works of
the contemporary world are rooted in the Republic. Whether it is communism, fascism, totalitarianism, diverse nationalisms, measures of
state reforms, all these products of political thought are nothing new.
Just notice the many regimes of exception, the ill-fated experiences
that throve in the twentieth century and that still persisted at the
beginning of this one, to realize how up-to-date the platonic work is.
Plato would certainly be absorbed to see that the twentieth century
was the paroxysm of his ideas.

III. ARISTOTLE
Aristotle was born in Stagira (384-322 BC), in Macedonia. After the death of his parents, he moved to Athens, where he was Plato’s
disciple. In Athens, he was called to the Macedonian court to be the
preceptor of the son of King Philip of Macedonia, called Alexander
(later Alexander the Great). He founded his peripatetic school, or Lyceum in Athens, near the temple of Apollo Lyceus. Although he belonged to Plato's Academy for about twenty years, he separated himself early from his master's philosophical ideas.
For Plato, philosophy was a mystical preparation for death,
while for Aristotle, it became the understanding of universal life. Aristotle returned to the Socratic tradition from which Plato had distanced himself. Aristotle proclaimed that humans could reason and
understand humans themselves and all reality, which demonstrates
a more optimistic view of the human being, one just has to use the
logos, a Greek word that must be understood as a mixture of sensations (reality is captured through the senses) and reason (and worked
on the rational level).
Aristotle recognizes logos' ability to understand all reality.
One just has to use it in an orderly way, through a logical process
(the process of the logos) called a syllogism.
His works describe two phases:
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• Exoteric Writings (Plato's Academy): are written for all
Athenian citizens. (exoteric - outwards, for all). They are
written from when Aristotle was Plato’s disciple.
• Esoteric Writings (Lyceum): are writings directed only to
his students. The knowledge that was taught at the Lyceum was quite diverse, so much so that Aristotle himself
took up to classify it, separating the sciences into:
• Theoretic sciences: philosophy, mathematics, gnoseology
(study of the conditions from which knowledge arises);
• Practical sciences: they are those that result from something practical and useful in man's life (politics, morals);
• Poietic sciences (from Greek: poyésis=construct): they
help to build something concrete, palpable, that can be
captured by the senses (physics, chemistry, biology,
anatomy).

The political thought of Aristotle
Aristotle diverges away from Plato when he states that the
reason for things and facts should be sought in the essences and that
one should assume them inside and not outside of these, as Plato did
with his idealistic metaphysics. He recognizes philosophy’s function
of seeking the principles and causes of beings as beings, above particular investigations of the particular sciences. Along this line, the
platonic doctrine with fixed ideas placed above and outside of things
could offer nothing nor facilitate the explanation of being, as well as
the development of things. It is in things, and within them and not
outside them, where explanation should be sought. Plato put substances (ideas or forms) out of things and, in them, resistance, negativity (matter).
For Aristotle, the substance is the Being, understood as a generic reference to everything that exists and can be thought of in itself
and by itself, subject of all qualities, which can only be inherent to it.
The knowledge of the Being, however, is born from the discovery of its causes, classified by Aristotle in:
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• Formal, efficient or motor cause: it is the most important in defining the being, as it is the form that provides the logos with the first identification of the being:
E.g. table, chair, lamp.
• Material cause: if the shape is not enough to identify the
material, it should be checked which material it is made
of, defining which element of the physis contributes to the
construction. E.g. the table and chair are made of wood.
• Efficient cause: it is the generating cause found at the
root of existence. If anything exists, it is because it was
somehow generated. E.g. someone made the table and
the chair.
• Final cause: it is about purpose, the ultimate goal. For
what something exists? If someone made it, it is certainly
good for something. E.g. the table and chair are used respectively for people to sit on them and for sustaining
things.
A natural or artificial element, man or thing, is born because
there is someone who procreates or realizes it; it acquires a certain
form, and it is made up of a matter, organic or not, which is precisely
the end to which its natural or artificial development tends. There are
four conditions or causes of its existence. Aristotle distinguishes the
constitutive conditions of the natural individual in two: matter and
form.
According to Aristotle, the substance is matter in a certain
way and in another, it is formed. However, in its concrete plenitude,
it is the result of both, their unity. But this unity is only possible,
whereas they are not separated in place, and they are not incompatible by nature. Matter means potency if there is a lack of determinations or forms, and also aspiration and effort for the act or form in
which this potency gets realized66.
_______________
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The being is act and potency at the same time. Act is the way in which the being
can be captured in reality through the senses, it is externalized in reality. Potency
is the becoming, it is what the act is not, but will be. Example:
• Seed is seed as act, in potency it is plant.
• The flower is flower as act, in potency it is fruit.
• The fruit is fruit as act, in potency it is seed.
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The union between matter and form is the passage from potency (to become) to the act (the being itself); it is the development,
which differs from the platonic concept of degradation of ideas and
things and derives from the conclusion according to which, for Aristotle, form is not an extrinsic detail but immanent to the thing. Thus
matter is not resistance to form, as it is for Plato, but spontaneity in
the realization of itself (entelechia).
In the two opposite poles of the universal process of development, on the one hand, Aristotle places an original primary matter,
as absolute deprivation of any form, and on the other an absolutely
pure form or pure act, in which there is no kind of matter or potency,
which is placed absolutely outside of the world, of the things to become.
All-natural reality is development, mutation, a movement for
him (an evident influence of Heraclitus can be noticed). But every
movement assumes a motor cause that produces it. An engine can
generate movement to another body, but this motor needs to be in
motion, requiring, in turn, another engine that sets it in motion, and
so on, to infinity. Thus there is no solution to the problem of movement, the movement generated by itself being unattainable (perpetuum mobile).
Aristotle uses yet another path. He considers the movement
towards the end to which the Being tends, as a natural consequence
of its own existence, as only because it is not in the physis, but in
metaphysis, it is able to remain immutable. Every development (becoming) has a true explanation in the final cause, in the tendency of
development, in the realization of a form, the superior perfection.
There is a limit at this point, the last term for thought (logos). Assuming the existence of a primary cause in itself (the cause is not caused)
leads to suppose the absolute supreme perfection, which is a pure
form or pure act, in which there is no matter or potency, thus being
devoid of any possibility of development and movement. Much later,
the Catholic theorization made firsthand by St Thomas Aquinas will
state that here is the proof for God’s existence, a fixed engine that
moves the world; therefore, it is his final cause, but which has no end
to which he can tend because it is a perfect and finished realization.
_______________
Each time the act takes place, it creates a new potency. The whole precedes the
parts. The whole is the reality that will be separated into parts.
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However, to be subtracted from the movement, God has to be
absolutely out of the reality of the physis, because knowledge of the
movement would already be movement of thought.
God, therefore, as supreme perfection, he is pure thought, not
the thought of another, but of himself, the identity of thinker and
thought of thought, immutable in the condition of being absolutely
transcendent.
Aristotle's conception was dominated by teleology as a conception of the principle of purpose, an end for which the whole Being
tends.67 The theoretical conception of finalism is much more intrinsic
to Aristotle's conception than that of Plato. By the way, the finalism
as a theoretical element had a great influence on the systematization
of legal science, especially in hermeneutics that affirms, among others, the so-called finalist or teleological interpretations of the Law.
For Aristotle, life and soul have three degrees of development:
vegetative soul, nutrition and reproduction, which are already found
in plants; sensitive soul, which is added to the previous one in animals; and intellective soul that are added to the previous ones in
man. These three souls get away from the platonic thought because,
for Plato, they had different seats, they belonged to different parts,
while for Aristotle, they represent three states of development, of progress to a higher state that contains the inferiors in itself. Each state
is thus an aspiration towards an end of superior perfection.
The highest virtues are those of the intellect (dianoetic or contemplative: prudence and wisdom), but the mastery of reason in practical life gives way to ethical virtues.
Virtue is not found in isolated acts but in the constant orientation of actions: that is, the habit, according to rational demand, of
avoiding both excess and lack and remaining at the middle state between opposite extremes. This is the well-known Aristotelian postulate that virtue is in the golden mean (in medium virtus).
Although he admired his master, Plato, Aristotle often engaged in a polemical controversy about platonic doctrine and attacked the duplicity of the World of Ideas. The proposition of the disciple was to take the transcendent ideas of the Master of the Academy
and to merge them with the real things of sensible experience.
_______________
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Aristotle was a practical, positive, moderate, cultured philosopher. His whole work is about systematization, where the poetic impulses are absent, which are characteristics of Plato and other Greek
philosophers. Aristotle's own life, his influence at the court of Alexander the Great, his role in the history of an era of practical achievements gave an outbreak to the development of his qualities.
The Stagirite systematized all the science of his era. His diverse work reached all angles of knowledge of the era, given that these
universalist spirits became rare in history in view of the increase in
human knowledge and systematizations. His influence on Western
thought is indelible.68
Aristotle did not admit the existence of innate ideas, like Plato.
Moreover, he does not explain knowledge as a reminiscent. He lays
down the principle that all knowledge comes from sensations. There
is nothing in human understanding that has not been in the senses
before. The soul, for him, was a tabula rasa, in which nothing is written. John Locke –English philosopher of the 17th century – will also
commonly employ this expression (tabula rasa).
Concerned with the laws of understanding, he achieved what
hitherto had not been attained. He became interested in logic, transforming it to be the main element of all sciences.
To conceive that the understanding of being starts from what
is found in it from the identification of its four causes, Aristotle provides a new concept of logos, structuring it from two phases: a) sensible phase: in which the senses (touch, vision, smell, taste and hearing), taken as points of contact of the individual with reality, capture
the elements that are in it; b) rational phase: the elements that
senses brought from reality are worked on by reason, that is in charge
of conceptualizing them (conceptualizing is finding the limits of their
existence), classifying them and relating them.
However, this logos is only able to achieve the understanding
of all reality if employed in an orderly manner along the stages of a
procedure, a logical procedure called syllogism.69
Similar to every procedure, syllogism consists of stages. Three
stages thus divided:
_______________
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• Major premise: it is the general rule, found as a product
of the contemplation of reality because it derives things
from nature. It is the general rule, which applies to everyone and is known by all. E.g. the people think.
• Minor premise: it is the particular case, defined according to specific, individual characteristics. E.g., Plato is a
man.
• Conclusion: it is found in the adaptation of the general
rule to the particular case, the greater premise to the minor premise. E.g., Plato thinks.
By employing the structure of syllogism to the operation of
logos, Aristotle marks his philosophy by the inductive method, starting from the general rule to the particular case.
Syllogistic reasoning has established use in the practice of
law, any procedural part. An initial petition, a contestation, a judgment, an appeal allow us to see the exercise of this form of explaining
reality. It is based on the major premise (the law), adapted to the
particular case (the facts) in order to sustain the conclusion (e.g. the
initial request that seeks conviction, the defence that seeks acquittal,
the judgment that condemns or acquits).
By instrumentalizing the use of reason through syllogism, as
a means of making it capable of explaining all reality, Aristotle also
inaugurates the concept of procedure in Western thought, a very relevant application in reality since Modernity, with wide application in
Law. By affirming that the logos only manage to understand all reality, based on the understanding of the Being as act and potency, simultaneously, if employed according to the procedure of syllogism, Aristotle allows the procedure to be conceptualized as a set of distinct,
autonomous but interconnected stages as links of a chain, so that
the later stage depends on practice and the way the previous stage
was practiced. All these steps tend to achieve a purpose, thus being
preparatory to the major end. In the syllogism, the three stages that
compose it (major premise, minor premise and conclusion) each one
and autonomously fulfills their function, being interconnected so
that the minor premise depends on the realization of the major premise and the conclusion depends on the verification of both, all going
towards a single end: the complete understanding of reality. Here is
the panlogist mark (from Greek, pan = everything, logos =
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understanding) of Aristotelian philosophy, providing tools for understanding the whole reality.
According to Aristotle, there are two species of knowledge in
men: the immediate and the mediate. The first refers to principles or
axioms, indemonstrable truths that understanding accepts without
needing proof, and the second, which is a result of the formers, is
obtained through reasoning.
The formal logic, discipline as it is known to this day and that
has changed little, is one of Aristotle’s great works. The philosopher
also said that: "it is foolish to think that everything can be proved."

The political thought of Aristotle: justice and forms of governance
All the systematization and objectivity found in Aristotle's
gnoseological theory have a counterpoint in his political theory, permeated by indeterminate concepts, which are determined only in the
face of reality and, in this condition, covered with great causality.
Aristotle's theory only deals with what is seen in reality, with
what can be captured by the senses. As it captures reality and it is
not indifferent in relation to society, man influences it. Man is not
only an animal that lives in society but participates in it: "man is a
political animal" (from Greek: zoon=animal; politikon=from polis). Humans are naturally gregarious beings, so they live in society as a way
of achieving happiness. And, according to Aristotle, this is the reason
for their existence. Happiness, however, can only be found in a just
society. But what is justice (from Latin: jus=Law, what is right; dicere:
say, diction)
Aristotle does not try to conceptualize it, believing that it
would be impossible definitively, but he was the philosopher who led
the investigation of justice to the furthest. Continuing to follow a path
that had been initiated by Pythagoras, he claimed that justice was
founded on the idea of equality. He also claimed that man has a natural notion of when something is just or unjust.
Aristotle classifies the idea of justice into:
• Natural justice: it is the sense of justice that man has as
a natural result of the human condition;
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• Conventional justice: it is the notion of justice established by man through conventions, agreements, the law
itself. It is, for example, the Positive Law.
Natural justice is hierarchically superior to conventional justice; therefore, it should not contradict that. Conventional justice is,
first of all, delimited by natural justice.
Aristotle's systematizing spirit also leads him to comprehend
a distinction between the various ways in which justice can be applied, which led him to the subdivision according to a criterion that
turned classic:
• Distributive justice: distributes goods or values according
to the merit of each one. It is a meritorious justice that
gives everybody what is theirs, in proportion to their merit.
• Synallagmatic justice: it is the justice that must be applied among citizens. It foresees proportionate rights and
obligations. The mathematical sign of synallagma (< >)
symbolizes the ratio between opposite poles. Synallagmatic
justice is subdivided into two groups: a) commutative: when
the synallagma takes place on a voluntary basis. It is justice that emerges in the contractual relations of civil life;
and judicial: when the synallagma is only coercive. It is, for
example, what is seen in the restitution of damage caused
to others whose indemnification is compulsorily determined by the Judge.
It is important not to forget that the essence of the idea of
justice in Aristotle's thought is always equality. In a formula: justice
refers to the practice of something good, in relation to others, with
isonomy.
Justice = (virtue x alterity) + isonomy
As Cabral de Moncada teaches, Aristotle recognized that
equality was a purely rational and abstract criterion and also too rigid
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to be successfully applied to life. It would be necessary to place another criterion next to this, and that was equity70.
Equity would be the particular justice applied to each case,
according to Truyol and Serra:

the law is of a general character and does not refer adequately to
particular cases: it must be adapted to each one. Hence, there is a
tension between the abstract generality of the law and the concrete
singularity of the actual cases. This tension can occur due to equity,
which is nothing but the adaptation of the generic legal formula to
the demands of life considering natural justice71.

The modern world still takes away many fundamental elements from Aristotle's political thought that, although diluted in
other – mainly platonic – ideas, still exert fundamental influence.
Before beginning a more detailed exposé of the Aristotelian
political thought, it should be recalled that both Aristotle and Plato
were inspired by the spirit of the Hellenic cities of the classical era,
which, during the youth of the two thinkers, still had a certain splendor.72 It was only in the second half of the 4th century BC when the
signs of decay began to become visible. None of the writers deemed
the political institutions of the other peoples, so-called "barbarians",
worthy of study, as they were considered inferior to the Greek creations.
His work Politics, dealt with several issues, such as slavery,
private property and family, which is justified by the fact that the
word politics had a much greater amplitude of meaning than it currently receives, today being restricted almost only to the issues of the
state, the government itself.
First of all, the philosopher begins by pointing out that man
is a naturally sociable, political animal (zoon politikon). Its plenitude
as a being is only established in life in society, given that man cannot
awaken the gifts given by nature unless in society or through it. The
_______________
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isolated human would have to be a god to conserve human faculties,
but not being God, he would become, in isolation, a real animal.
The first social level is the family, but alone it is not enough
for a man to develop all his abilities. The village (demos) comes after
the family, that is formed by several families, and that offers a more
developed type of human society, but a more complete and comprehensive aggregate exists that is the Polis, consisting of an aggregation
that is large enough for a man to be able to develop his aptitudes, his
potential, to have good habits and find happiness in his environment.
In his investigations, Aristotle is not concerned with political aggregates wider than the Hellenic City-State, such as the great Asian empires, the Persian empire, because he judges them as barbarians,
members of an inferior civilization.
According to Aristotle, in the family, the paternal authority is
not absolute as that of the lord over the slave – unlike the Roman
conception, which will be seen later. The Greek despotes (a term from
which despot derives), is in charge of his family, an authority that is
based more on moral values than on violence.
Contrary to what Plato's suggested, for the author of The Politics, private property is the best way to incite a person to work and
produce. If the individual receives any benefit from this activity, indirectly the whole society benefits from it, given that citizens are provided with goods that are essential for subsistence, the city will also
be maintained and grow. Every time a man evolves, the whole society
prospers.
Aristotle accepted slavery and saw it as a consequence of inequality among people, as many did not have enough intelligence to
guide their own lives. The reunion of the material strength of the
servants and the intellectual strength of the owner would be advantageous for both.
Thus emerges the first Theory of Domination, a theme that
will be treated more deeply by the works of Jean Bodin and Thomas
Hobbes in Modernity. Aristotle thinks of an ex natura domination,
explaining that some men are naturally destined to subordinate
themselves to lords because they are devoid of the prerogative to lead
their own lives. Thus, Aristotle justifies the Greek system of slavery
by recognizing a symbiotic relationship between lord and slave.
Alexander's tutor distinguished two forms of enrichment. The
first is the private enrichment that would be useful for everyone, and
that is obtained by work, by an enterprise, to use current
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terminology. This is the economy (oikonomia. From Greek:
oikos=house, private space; nomia=norm). The second form, called
chrematistics, would be the one in which private enrichment takes
place through speculation and usury73. Aristotle found this form of
enrichment dangerous and somewhat harmful to society. Therefore,
he condemned the practice of usury.
The Stagirite condemned the equal distribution of goods, insisting on the advantages of private property. It said that the insistence on such a division would not last and would soon create primitive conflicts.
After expatiating on these two types of enrichment, the philosopher analyzed different types of constitutions, understood as the
different structures of organization in the polis. He investigated both
those that were still in the project, as well as those existing in other
cities. Aristotle strongly criticized the Spartan constitution, saying it
was decadent and oligarchic, as it forced citizens to attend frequent
public banquets, which were very expensive for the polis. He praised
the political system of Carthage, a Phoenician city and, consequently,
barbaric, hurting Hellenic pride. He stated that the Carthaginian constitution had the merit of being stable and aristocratic. As for the
constitution of the island of Crete, he reputed the method of election
of magistrates very simplistic and fallible, as it was carried out by
means of stronger applause. The candidate who could achieve a series of more intense applause at the public square was considered
elected. Certainly in a rudimentary way, but it can already be said
that Aristotle inaugurated the Comparative Constitutional Law in Politics.
After these exposés, facing the same question that was answered by Plato when he conceived the figure of the Philosopher King,
Aristotle wonders what qualities are required for a citizen to be perfect for governing, that is, eligible to lead the polis.74 He stated that
not all free citizens should be given this right, letting a certain Platonic influence be seen to the extent that the professor of the Lyceum
_______________
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Aristotle’s example of chrematistic activity would be that of Thales of Miletus. He,
making use of his knowledge of meteorology, predicted that next year there could
be an abundant harvest of olives. Thales immediately rented all olive oil mills in
Mileto, and when producers needed to grind the olives to extract the oil, Thales
earned very high profits with the high price he charged.
MIRANDA, Pontes de. Democracia, liberdade, igualdade. Campinas: Bookseller,
2002. p. 308.
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states that artisans, foreigners and merchants would not be endowed
with sufficient intelligence to perform such an important function,
also because, linked to their petty material interests, they would not
know how to separate them from the interest of the State, which
would be an essential virtue for governing well.
Gaetano Mosca, professor at the University of Rome, notes
that:

when it comes to know whether a constitution is normal, or if it is in
degeneration, the criterion he [Aristotle] proposes is essentially ethical, that is, of moral order: if the sovereign or the governors bear the
general interest in mind, the constitution is normal; if, on the contrary, they think only of their own interests and advantages, the constitution is abnormal75.

Later, in the Poetics, Aristotle deals with the three main forms
of governance, not differing much from his former master, Plato. I.e.:
• Monarchy: equal to Plato's theory, the concentration of
power would be in only one person. The degenerate form is
tyranny.
• Aristocracy: equal to Plato's theory that is, power would
be concentrated in a small class of virtuous men. The degenerate correspondent of this form of governance is the
oligarchy.
• Democracy: Aristotle speaks of governance whose power
is exercised by the "majority" of the citizens, and it is clear
that only along this line is democracy a feasible form of
governance. This is the main difference between the Platonic and Aristotelian theories of governance. For Plato, democracy is an ideal form, only imaginable as the governance of all. The degenerate form would also be demagoguery.
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Aristotle also foresees two criteria for his forms of governance: a quantitative number of people exercising power and economic capacity: that is, defines who is able to govern (ego: home
nomia: norm) "home economy or house norms". Who dictates the
rules of the house are called despotes; he rules according to his will,
dictating rules in an autocratic way. Hence the origin of the term
"DESPOT".
For Aristotle there is no specific order under which the forms
of governance degenerate. He limits himself to relating good and bad
forms without establishing an order in which they must happen, in
contrast to what Plato did. He merely points to them as bad forms of
governance. He points out that tyranny is bad because the tyrant
takes power by force; it is, therefore, illegitimate. However, seeking to
legitimize itself by the exercise, it may even become a monarchy. This
kind of governance, if managed well, will become legitimate. Plato
does not consider that possibility. As for the oligarchy, the philosopher claims that the various governors will not understand each
other and, sooner or later, will seek to betray each other. He also
spoke of radical democracy. This could start as a moderate democracy and could become radical, even though it is still a democracy.
In this radicalism, the middle class would govern, providing parameters that are not their own but dictated by the higher castes.
Prof. Mosca, commenting on the analogies made between
Plato and Aristotle, points out:

There is no shortage of analogies between Aristotle and Plato: one
and the other consider the Hellenic City-State as the only possible
organization for civilized people. Both accept an ethical criterion, according to which power meets its justification and becomes legal to
the extent that it is exercised in the interest of the governed. Meanwhile, Plato believes that the arbitrary power of the Wise is often
preferable to the law, which, by its nature, lacks flexibility and cannot adapt to the infinite diversity of particular cases. Aristotle, on the
contrary, thinks that the law, exactly because it does not account for
particular cases, is a product of human reason free of passions, while
arbitrary power always suffers the influence of human passions.
Moreover, while Plato aims to outline the rules according to which
the perfect City should be established, Aristotle settled for exposing
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the conditions under which the Hellenic State, as it existed then,
could function in the most satisfactory way possible.76

Later, Alexander the Great, already a Greek emperor, surrounds Athens but does not invade it, out of respect for Aristotle, his
former tutor, who lives there. The polis (city) goes against Aristotle,
addressing him as a traitor. The philosopher escapes with the escort
of Alexander's army, who after his departure, takes the city. The isolated philosopher dies on the island of Chalcis.

IV. HELLENISM AND THE POSTERIOR PHILOSOPHIC SCHOOLS:
EPICUREANISM, STOICISM, SKEPTICISM AND ECLECTICISM
After the assassination of Philip of Macedon in 336 BC, his
twenty-two-year-old son Alexander rose to the throne, who being educated by Aristotle, learned to admire and appreciate the Greek culture. From a political point of view, Alexander had divergences with
his tutor. While Aristotle thought that the polis would be the satisfactory unit of relations between the citizens, Alexander insisted on
the construction of a cosmopolitan empire, and he affirmed that the
greatest of dominations is not which is obtained by weapons, as it is
unstable. The most perennial domination is done by culture. This is
the cosmopolitan ideal of Alexander, who had admiration for the great
Eastern empires and wished to accomplish the Homeric achievements of the legendary hero, Achilles, the protagonist in the Trojan
War.
The Macedonian Empire – a people that completely absorbed
Greek culture – overlapped with Hellenic civilization. With the premature death of Alexander (a victim of fever at the age of 33 in Babylon,
the capital of his empire at that time), the soldiers were dispelled from
his army. His five generals divided the conquered territory into five
great parts.
At the time of Alexander's expansion to the Eastern world, especially after the collapse of the Persian Empire in 334 BC, Greek
_______________
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philosophy mirrored this cosmopolitan content, no longer thinking of
man as a citizen bound to a polis but as a universal being gifted with
a reason. Epicurean, Stoicist, Skeptical and Eclectic schools appear
in this period, that was characterized much more as behavioral
schools, dictating positions of reaction to the polis and philosophy,
than schools of thought production.77 They are treated as transitional
schools, as they are in the historical period, which mediates the end
of the classical Greek creations and the beginning of the period of
Roman legal-positive wisdom.
The first, Epicureanism, stated – in a nutshell – that philosophy should only serve to achieve true happiness. It had Epicurus as
a prominent figure, rich man, aristocrat, gifted with a sympathy, that
attracted the admiration of his followers. He founded his philosophical school called Garden in Athens, which had a character that went
beyond the simple teaching of philosophy, it was a kind of club in
which members learned a "way of life", a formula for finding happiness under the idea that this is the intimate condition of man and he
owns this.
To achieve this happiness, true and secure knowledge of universal reality is required. Thus, physics and the theory of knowledge
(canonics, as Epicurus called it) are the means to achieve the end that
is given by ethics. Canonics is the canon theory of knowledge. It establishes sensible experience as a single source of all knowledge and
evidence as a criterion of truth. Epicurus founded his doctrine on the
atomism of Democritus78. Epicurus was a materialist and, despite
believing in the existence of gods, he claimed that these were made
of subtler atoms and did not interfere with human life, which provoked the acceptance of naturalism that allowed man to free himself
from the fear of the gods and the fear of death.
Epicurus preaches the search for a stable pleasure that would
constitute ataraxia, absence of disturbance, and aponia, absence of
_______________
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SERRA, António Truyol y. História da Filosofia do Direito e do Estado: das origens,
à baixa idade média. Translation of Henrique Barrilano Ruas. Madrid: Alianza Universidad Textos, 1982. p. 145.
Democritus, born in Abdera in Thrace (460-370) is the greatest exponent of the
atomistic school, founded by Leucippus. He divides the being of Parmenides into a
multitude of simple and homogeneous corpuscles (the atoms), equal in quality,
unequal in magnitude, form, position. These heavier atoms fall, move ab eterno in
the infinite space and faster than the less heavy ones. These, therefore, clashing
with those are dragged into swirling movements. And thus the variety of things
would originate. Apud PADOVANI, op. cit. p. 54.
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pain. The spiritual pleasure, which is always at our disposal, can
cover and compensate for any physical suffering, to the extent, above
all, that the higher and purer the contemplation of truth is, the more
it allows man to penetrate deeper into infinity. Epicurus said about
the relationship between men that friendship is the fundamental element of it. Truyol and Serra points out that:

the selection of pleasures advocated by Epicurus is anticipation of
English utilitarianism, with its arithmetic of pleasure. (...) This ethics, based on egoism, only mitigated by friendship on the vital level,
is reflected in the legal and political philosophy of Epicurus. We see
the same atomistic understanding in it that inspires his natural philosophy. Society, justice, law do not find grounds in the nature of
things, but purely and simply in a human convention. They have no
absolute validity, but only a relative one, based on utility. (...) Only
those should take part in public affairs who feel some pleasure in it.
The Epicurean sacrifices the public sphere to the private as far as
possible; (s)he does not need the City unless as a guarantee of an
external order of coexistence. Its authentic existence takes place
within the limits of the philosophical community79.

Epicureanism had a widespread diffusion in the Roman world
thanks to the poet Titus Lucretius Carus – 1st century BC – who,
being an enthusiast of Epicurus, wrote the work De rerum natura.
The Romans, taking the Epicurean philosophy to a paroxysm, regularly promoted parties, bacchanals and orgies, contemplating the material pleasures. In the political-philosophical field, the Epicureanism
did not exert the influence that stoicism and eclecticism exerted,
which was widespread principally by Marcus Tullius Cicero.
Stoicism arose in opposition to the Epicurean school. But
there were two Stoicisms, a Greek and a Roman one. This has a superior character because of its ethical postulates; the Greek represented a decadent and contradictory philosophy.
The Greek Stoicism, which will be exposed here – as the Roman will be treated in the next chapter – had Zeno of Citium (334262 BC) as its main exponent. This philosophy accepted dynamic
materialism, but the active principle was identified with the fire (of
_______________
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Heraclitus) that invades all things with its tension and its warmth,
which is, as Heraclitus thought, the Logos, the universal reason. That
is why it has a pantheism in its content. He accepted an inexorable
necessity (fatality) and, consequently, a law of purpose (providence),
because everything is rational. Thus God would be this universal,
fatal, and providential order. Evil is necessary for good to exist: injustice is necessary for justice to exist. There is no truth without a
lie. The ideal purpose of the individual is the creation and conservation of a harmony of life, which is conformity with the inner nature,
as well as conformity with the universal nature. The dominion of reason – which is the universal logos, the same as of Heraclitus – must
prevent the disturbances of irrational impulses, passions. All passions are vices because they are errors and diseases of the soul. Thus
the adherents of stoicism repel the commonly condemned impulses,
such as anger, fear, greed, cupidity, afflictions for public calamities,
even compassion.
It cannot be said that the Stoics were selfish in a bad sense,
because they were even disinterested in the suffering of others – as
opposed to Christian ethics. However, their worldview led them to
believe that a particular evil could be something good in the universal
set. The Stoics preached indifference to their own lives too, the superiority in the eye of the suffering that led them to self-effacement to
the point of making the practice of suicide acceptable. It is worth
remembering that Christianity, despite later Roman Stoicism having
a certain influence on it, already has charity as a great virtue, contrary to the Greek one.
The contradiction in Stoicism lies in this certain sympathy
with suicide. Given the Stoic indifference regarding life and death,
the Stoic justification of suicide is understood as a voluntary and
moral self-distancing from the world; this, however, is not reconciled,
it is contradictory with the fortitude that Stoicism itself recognizes
and praises, and suicide cannot be rationally explained either, if the
order of the universe is rational, as the Stoics clearly affirm it.
Stoic politics is cosmopolitan statism, and the world is the
homeland of all people.
Regarding politics, a radical cosmopolitan rationalism is manifested in Stoic philosophy concerning state-society: man, political by
nature, becomes cosmopolitan by nature. Musonius, the Stoic says:
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"The world is the common homeland of all humans"80. The positive aspect of this current of thought lies in this cosmopolitanism that has
been fruitful in progress, in human and moral civility. A path was
opened to a feeling of charity and forgiveness, even for the unfortunate, the foreigners, the slaves and the enemies, by virtue of the doctrine that affirms the identity of human nature, a feeling that was
hitherto entirely unknown in the ancient world, where there was only
a solitary champion, a justice that existed only for free fellow citizens
of the same polis81. This cosmopolitanism promoted the first fundamental concepts of universal society of natural law (ius gentium), of
rational law, concepts deduced from the rational nature of humans.
Here lies the preceding foundation of the Christian theory of lex
aeterna and lex naturalis.
Skepticism, according to Padovani82, is a more coherent philosophical system than the previous ones: Stoicism and Epicureanism. Skepticism is the last word of ancient philosophy, already somewhat decadent, desperate for not having been able to solve the problem of life through reason. The classic Skepticism begins with Pyrrho
of Elis (365-275 BC) whose school ended shortly after his disciple
Timon. He embodies the average academy with Argesilaus and Carneades. And finally, it arises again with Aenesidemus and Sextus
Empiricus in the second and third centuries AD.
This thought exhaustively criticizes sensible knowledge, as
well as the intellectual, and the opinion as well. The first skeptical
school served much of the sophist relativism; the second, centuries
later is originally affirmed with Carneades; the third, of Pyrrhonian
tendency, make use of the dialectics of pre-Socratic Eleatics: thesis
and antithesis. Skepticism, therefore, doubts everything and believes
in nothing.
Eclecticism, as the name already points out, refers to the mixture of various philosophies. Skepticism insists that no thought is
correct, and Eclecticism insists that any thought can be correct. The
result, in the end, is the same. The advent of these philosophies
marks the fact that countless philosophical schools coexisted in Hellenism that has emerged over time, and many, being too emptied of
their own and cohesive content – which is the characteristic of
_______________
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periods of decay of thought and speculative practice – gave rise to
this practical synthesis of previous systems (Stoicism, Aristotelianism, Platonism, Skepticism, etc.).
Eclecticism has a pragmatism as its fundamental characteristic that made the Greek contemplative thought amalgamate in that
of Roman civilization, entirely focusing on practical matters and action whose great work will not be the philosophical speculation, but
rather the Law, the jus. Marcus Tullius Cicero was an Eclectic of great
knowledge.
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CHAPTER IV

THE ROMAN WISDOM OF
LEGAL POSITIVISM

I. THE ROMAN CIVILIZATION

The political legacy left by Roman civilization surpassed the
circumscribed base of the city-state and structured a universal empire instead, unifying the different peoples of the Mediterranean
world.
As opposed to the Greeks, who totally excluded foreigners
from citizenship and considered the polis as the last level of political
organization, without envisioning a greater political unity, Rome exceeded the limitations of the city-state idea and created a system of
law and citizenship for the entire empire. It can be said that the Hellenics distinguished themselves by their philosophers and the Romans found expression in law and in the organization of government.
The concept of the Greek polis, the seed of what is now called
the State, is being supplanted by that of the Roman civitas.
In philosophy, however, the Romans, being more pragmatic
than the Greeks, devoted themselves to adapting Greek creations in
what best served them. Because it suffers from originality (at least

compared to the greatness of Greek philosophy), it cannot be said
that the Romans built their own philosophy, thus being more precise
to refer to Roman legal-positive wisdom (less than a philosophical
construction), highlighting the brilliance of the construction of the
concept of what is right (Law) in clear laws that all know (positive).
ROMAN EMPIRE

Source: adapted by authors (2021).

Roman history is divided into three phases: the Etruscan83
Royalty or monarchy that exists from the 12th century BC until the
_______________
83

100

The origin of this people, the Etruscans, that gave rise to the Roman people, is a
question which has never been answered. The historian E.M. Burns states that
"numerous experts believe they were native to some region of the Near East, probably
of Anatolia. Although their writings were never deciphered, sufficient material evidence remained indicative of the nature of their culture. They had an alphabet based
on the Greek one, a high degree of skill in the metallurgical arts, a flourishing trade
like East, and an obscure religion dedicated to the worship of evil spirits. They bequeathed the knowledge of the arch and vault, the practice of divination and the
cruel fun of gladiatorial fighting to the Romans. The Etruscans did not establish a
great empire, settling for the dominion of the Italic peoples of the north and west of
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foundation of the Republic. The Republic began in 509 BC with the
fall of that royalty, and the Empire began in 27 BC, when Octavius
Augustus became the first Roman emperor, ending almost five hundred years of the republic.
It was in the Republican period, however, that the Roman Empire expanded its domination to the Mediterranean world, extending
the law is created and the citizenship to different nationalities. The
provincialism of the Greek polis has been surpassed. The political and
legal universalism that Rome began was realized in the second phase
of its history, the Empire.
In the era called the Golden Age (2nd century), the Roman
Empire reached its maximum territorial extension. Trajan conquiers
Dacia, Assyria, Armenia and Mesopotamia. His successor, Hadrian,
gave these regions up and fortified the Empire.

II. THE PHILOSOPHY IN ROME
Inspired by the Greek creations, the wisdom absorbed the
Greek philosophy of post-Aristotelian schools: Stoicism, Epicureanism and Eclecticism. Stoicism was the main thought of Roman civilization. However, contrary to the Greek contemplative way of thinking, the practical way of thinking of the Romans created an environment that was favorable to theories that could be applied in the political affairs of the Empire, which gave rise to Roman Law, examined
in the next topic.
The Roman Stoicism had Seneca (4 BC – 65 AD), Epictetus (60
– 117 AD) and Emperor Marcus Aurelius. Seeking the rational tradition of Greek thought, the Roman Stoics also had the conviction that
the universe was governed by universal and immutable laws that
constituted a supreme reason. They believed that the individual was
self-sufficient and depended entirely on his/her reason to get to know
and do good. Roman Stoicism is limited exclusively to moral problems
and had no metaphysical and theoretic claims – hence Padovani's
_______________
the Tiber and with the exploitation of their goods and their labor." In BURNS, Edward
McNall. História da Civilização Ocidental, Ed. Globo, 2ª ed., 1.952, v. 01, p. 232.
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affirmation that Roman Stoicism was superior to the Greek one84 –
so the Romans adopted the Stoic practice with great rigour to the
point that Stoicism came to have almost a character of religious practice.
This doctrine coincided with the needs of the multinational
Empire by teaching that all people (including slaves), thanks to their
own abilities and reasoning capacity, belonged to a common humanity. The ius gentium itself – the right of the people, that is, the right
to which every human being was subjected according to the Roman
conception – was based on Stoicism. Compassion for slaves and progressive repulsion for the violent fighting of gladiators were strongly
disapproved by Stoicism, especially in Seneca's thought. Naturally,
all humans are free and slavery is something that only imprisons the
body; the soul will be unscathed in its freedom without suffering contempt in its dignity.
In the contemporary world, the actions of international organizations, whether governmental, such as the UN for example or even
non-governmental – in the militancy for the preservation of Human
Rights, in recognition of universal rights for the whole human genre
– have their distant root in Roman Stoicism.
There was also another thinker, Tacitus, who wrote the work
Annals, he claims in the Book IV of the work that governments that
combine monarchy, aristocracy and democracy are easier to be
praised than carried out, and when they are, they do not last for
long85.

III. THE ROMAN LAW
There is a general agreement about saying that the most important Roman heritage that was left to the Western world was the
conception of a system of actions in accordance with the positive law
(from Latin: legis=laws; actiones=actions, from which legislation
comes) beginning what today is more properly called the legal system,
_______________
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as a result of a gradual evolution, which began with the edition of the
Law of the Twelve Tables, approximately in 450 BC. However, during
the decline of the Republic, this legal text was modified and practically overcome with the advent of countless precedents and principles arising from the decisions, or edicts of praetors86, of the comments of the jurisconsults and also of the modifications of the customs of civilization, of the Stoic wisdom.
The Law of the Twelve Tablets (450 BC) was written by a committee of ten judges and affixes in the Roman Forum. Until then, the
laws were transmitted orally and manipulated by the patricians. With
the record, the plebs began to have the means to defend themselves
since the legislation becomes public. The Romans learned a lot from
the Greeks, even from their mistakes. They observed the decline of
the Greeks and concluded that to make Rome the Eternal City, it
would be necessary for all its citizens to know the laws in a clear and
written form (as in the period of royalty, they were only known to
priests). It was necessary for them to be clear and coherent and public knowledge.
José Reinaldo de Lima Lopes, in his introductory lessons
about Law in History, affirms regarding the Law of the Twelve Tablets,

fruit of internal political struggles, results from conquest of the
plebs: the law intends to reduce the provisions and commandments
to the writing (lex, from lego, read?) that were previously kept by the
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Regarding the Roman praetors and the jurisprudence it is important to comment
that in the cities there was an album with the name of the people who are prudent
in deciding what is right – the juris prudentia – who were good, ponderable and
just parents. The parties chose which juris prudentia would judge the case. Therefore, the name PRAETOR appears - common figure, without legal training – as to
whom the case should be reported, in a simple and objective way. Before the praetor, the parties appeared with witnesses in a situation of equality. Who exposes the
facts is the auctore (so the term actio, action). The Praetor determines that they
bring to his presence the Réu (thing), the body and the facts (hence the habeas
corpus). The procedural relationship was created this way. The parts agreed upon
which praetor is best suited to solve the litigation. They would obey the JURIS
DICTIO (diction of what is just). The praetor is located between the litigants. He is
impartial in his decision. The Praetor says: "narra mihi factum, dabo tibi jus" – give
me the facts and I shall give you the law. To which the litigants answered: "iura
nouit curia"- the Praetor knows the law. But the Praetor didn't know the Lex, or the
Law, his interpretation, anyway. He only knew the naturally just, the Natural law.
Sometimes he would go to a jurisconsult to help with the decision. He could or could
not accept the advice of the jurisconsult, because the praetor was above, his decision
was worth as just.
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patricians and pontiffs. Certainly, the law itself was probably lost in
the fire during the Gallic invasion of 390 BC. The only thing that
results from it was the mentions that the jurists made and hence the
effort of the scholars to try to rebuild it from these fragmentary notices. It can be said that it was a collection, not a code: that is, it put
several provisions in writing without the modern idea of systematizing the treated matter by principles. Therefore, it conserved many
ancient formulas. Even so, according to Bretone (1990:61) it is already secularized, not entirely religious and immobile as the ancient
Eastern law. Due to the fact that it was written, it made public law
accessible to anyone who could read. According to the tradition, a
commission of ten men (Decenviri) were chosen in the midst of the
struggles between patricians and plebs, who went to Athens to study
the legislation of Solon to learn his technique. Upon returning to
Rome, they presented the text, which was approved by the Centuriate Assembly in 450 BC87.

It was under the principality that Roman law reached its apogee. This progress was partly due to the expansion of the law in a
broader field of application, regulating the lives and property of foreigners abroad, as well as that of citizens on the Italian peninsula
itself. However, the main reason was that Augustus and his successors had given the right to certain eminent jurisconsults to express
their opinions or responsa, as they were called in the proceedings of
the cases under judgment. The most eminent ones were Ulpian88,
Gaius, Papinian and Paul. Many of them, before being respected jurisconsults, gained the reputation as authors of works on legal matters (doctrinarians).
Roman law, as it developed under the influx of the ideas of
the jurisconsults, contained three major branches or divisions: jus
civile, jus gentium and jus naturale. Jus civile was essentially the law
_______________
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Ulpian (...), one of the great Roman praetors. Generally, praetors had only technical
knowledge of the laws, specialized in two schools: PROCULEIANS and SABINIANS.
Ulpian Praetor did not belong to any of them, but he was a great jurisconsult due
to his enormous culture, clarity, precision and method. This happens approximately by year zero. Ulpian’s era left important legal legacies, such as the wellknown brocade: Justitia est: honeste vivere, neminem laedere and suum cuique
tribuere (Justice is: to live honestly, to injure no one, [and] to give to each his own).
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of Rome and its citizens89 and it existed both in written form and in
the customary (unwritten) form. Jus gentium refers to the law applied
by the Roman Empire to all people, even to those who did not have
the condition of a Roman citizen, without considering their nationality. The Stoic worldview and, principally, the way this philosophy referred to all people is what gave rise to this branch of Roman law. Jus
gentium was not superior to jus civile, but completed it, applying it to
foreign inhabitants in the territory of the Roman Empire.
Jus naturale, in turn, refers to Natural Law in a literally translated expression, not only as a result of legal creation but of philosophy. As it was already pointed out, the Stoics had developed the idea
of a rational order of nature according to which all people are equal
and are holders of certain rights that governments do not have the
authority to infringe. The father of natural law, as a legal principle,
however, was not one of the ancient Stoics of Greece, but the prominent Roman tribune Cicero. "The true law", states the legal philosopher, "is the right reason in agreement with nature; it is of universal
application, unchanging and everlasting… It is a sin to try and alter
this law, nor is it allowable to attempt to repeal a part of it, and it is
impossible to abolish it entirely. We cannot be freed from its obligations
by Senate or People…90".
This law precedes the civitas itself, and any governor who
challenges it becomes a tyrant, according to Cicero. Another posterior
Stoic, Seneca (04 - 65 AD), built the doctrine of a primordial state of
nature, in which all men are equal, and none of them can be exploited
by another. Over time, the weakness and greed of some gave birth to
slavery and private property; for this reason, the government became
necessary for the protection of the weak91. With the exception of
Gaius, who identified jus naturale with jus gentium, all great jurists
subscribed to the conception of natural law in a very similar way to
Hellenistic philosophers92. Although jurists did not consider this law
as an automatic limitation of the jus civile, they thought it was a great
ideal to which the statutes and decrees of people were obliged to be
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submitted. The development of the concept of abstract justice as a
legal principle is undoubtedly one of the noblest achievements of Roman civilization.
To this day, even in contemporary constitutions, the presence
of chapters of fundamental rights and guarantees to every citizen can
be seen based on the jus naturale of the Romans.

IV.

CICERO

Marcus Tullius Cicero (106 – 43 BC) was a brilliant orator and
political leader at the end of the Republic. He was a typical representative of Eclectic thought but with strong Stoic predominance. Before
him, there was no philosophical work in Rome, except for the Epicurean thought disseminated by Lucretius. Cicero's writings, however,
leave much to be desired in terms of originality. They are born from
a mixture of Skeptical Academicism and Eclectic Stoicism. However,
it must be acknowledged that Cicero bequeathed a clear picture of
Greek philosophical currents to the Romans of his time, while creating a philosophical terminology in Latin93.
Cicero's philosophical writings began with a letter to Quintus,
his brother, in 60 BC referring to the provincial government; it is a
writing of political philosophy. The topic is resumed in the works of
On the Republic and On the Laws. The first, only partially known, is
a dialogue that defends the idea of a mixed form of government with
a temporary princeps at the top, a figure that today resembles that of
the President of the Republic. The second work, which is more complete, refers to a revision of Roman laws according to Natural Law, in
the already mentioned way. Cicero understood that many of the existing laws were contrary to the universal principles of jus naturale.
Interestingly, Cicero makes a certain approbation of the slave system;
however, he appears to be a supporter of an agreement between the
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estates of the realm (concordia ordina), understood as the unity of the
senatorial order and the order of the knights94.
Private property is the fundamental institution of society for
Cicero, and the civitas exists to guarantee it. Cicero's political ideal
was the civitas conceived as a combination of monarchical, aristocratic and democratic regimes, according to the model of the republic
of his time, similar to the Mixed Government conceived by Polybius.95
Later, in 45 and 44 BC, Cicero wrote many works, among
them: On the Nature of the Gods; On the ends of good and evil and
Tusculan Disputations, which consist of a vehemently argued malignancy to the Epicurean materialism that was popular in the Roman
branch of this School.
Some topics can be highlighted in CICERO's thought:
• Cicero leads the Aristotelian opposition between natural
just and conventional just to the last consequences. The
gods give people the right reason (jus). One only needs to
put it into practice. Humans are already born with right
reasons; that is, they are already imbued with the feeling
of what is right or wrong, just or unjust. The right reason
or natural law, serves as the basis for the creation of the
positive law. These laws can never contradict the right
reason. There is no need for a law (lex) that is limited to
repeating the precepts of the right reason; ultimately, a law
that says that a man cannot kill his fellow-men is even unnecessary. What is naturally known to people does not
need to be written in law. Principles may remain implicit;
• According to Cicero, the Law has two functions: encouraging the good and prohibiting the practice of evil, repeating the Manichean opposition between good and evil that
were already verified in Epicurean and Stoic creations.
• Regarding the forms of governance, Cicero pointed out the
Monarchy and the Aristocracy. He claimed that the
_______________
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Polybius, Greek historian who stands out in the Roman Republic by the theoretical
conception of the so-called Mixed Government. It is based on the finding that the
theories of forms of governance conceived by Plato and Aristotle suffer from a congenital defect because both point out the possibility (for Plato the probability) that
good forms will degenerate, thus becoming bad.
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degenerate form of tyranny denies any sense of justice. It
is a tyrant who makes positive laws that are contradicting
the right reason, and in the dictatorship, that is temporary by nature; power can even be exercised correctly, but
in a centralized way.96 Dictatorships are temporary, exceptional by definition;
• No law can offend the right reason. Only this way will one
be in harmony with right and wrong. Therefore, the basis
of the theorization about the Resistance, or Civil Disobedience97 emerges with Cicero along this line, as a recognized prerogative to the human (natural right) to disobey
the law that is not in harmony with the right reason.

V. THE CONSTRUCTION OF THE ROMAN LEGAL POSITIVISM
As it was already stated, Roman history is divided into three
phases: royalty, republic and empire. As a result, the Roman legal
system also suffered changes throughout these three phases.
In the first phase, royalty (753 BC – 510 BC), in which the
government had the formula of KING-SENATE-PEOPLE, the gods dictated the rules. They stated which were the laws and which were the
punishments. However, they only revealed them to the priests, as
they were the only ones who knew how to invoke them through rites,
procedures consolidated by the repetition of the use. To reveal the
divine will, a ceremony with sacramental words was employed98. During this period, the people (elite), which was composed of the patricians, gathered in assemblies called Curiate Comitium and in curias,
_______________
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where they voted about the laws proposed by the king. The people
were divided into two classes: the patricians and the plebs.
In the second phase, republic (510 BC – 27 BC), also known
as a formulary period, the government had the formula of TWO CONSULES- SENATE-PEOPLE. Rome was ruled by these two consuls
whose mandate was only 01 year, alternating in power every month.
On the imminence of war, the consul in office closed power, becoming
a fascist (fasces– beams, in allusion to the wooden beams that were
carried in banners as a symbol of the powers gathered in his
hands)99. Having assumed power as a fascist, Julius Caesar starts a
series of battles that become constant and, due to the campaigns he
promoted, he always remained in power because Rome was always
at war.
He is removed from power, being assassinated by senator
Brutus, who stabs him in the back. Mark Antony assumes and reorganizes the power, becoming the first Emperor. Subsequently, the
Lex Formularia appears100.
_______________
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The Italian dictator Benito Mussolini found notorious inspiration in the accomplishments of Julius Caesar and he had a habit of imitating the Roman dictator.
He promoted large parades, marches, raised banners seeking to save for himself
the puissance and the opulence of the power that the ancient Roman had. "The
original Italian name of fascism originates from the Latin fasces, beams, which
meant in ancient Rome a bundle of sticks with an axe, carried by the Roman magistrates as a symbol of authority" in KOHN, Hans. O século vinte. Ed. Fundo de Cultura, Rio de Janeiro, RJ, 1 ed., 1960, p. 195.
When the Lex Formularia was edited, the Roman civil procedures arise. A litigation
is a resisted pretense. The pretense is almost a Right. It is called facultas agendi
by the Romans. The litigation is a conflict of interest. The Right can only be demanded by the one who has it. Thus, if a contract is broken by one of the parties,
the prejudiced party, may appeal to the Law. He has the faculty or possibility to do
so, if (s)he wishes so. Therefore, that Right is subjective, because it stems from the
possibility of being invoked by the damaged party. The elements of the procedure
were:
• Auctore: it is who reports the case/
• Conventional actio – choice of the praetor by the parties in the book of the prudents;
• Jurisdiction: diction of who is just – the parties will obey the praetor's decision
for being a prudent person;
• Res judicata: judged thing– what is no longer discussed, it is a closed case;
• Jurisprudentia: it is prudence in the application of Law. The prudents, regarded
as good and righteous parents, went to the list of prudent people;
• Reo: comes from res (thing);
• Comunis opinio doctorum –it is the decision given by the doctors of the law, by the
prudents. A common opinion of jurisconsults (law scholars) was a parameter of
how to decide a Litigation. It is what is called jurisprudence today.
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At this stage, the civil procedures (called civil because it was
applied only to Roman citizens) were characterized by the conception
that the litigation (conflict of interests) is a social anomaly that, in
case it is potentiated, puts the stability itself of the Republic at risk.
It is, therefore, essential to solving it. Accordingly, given the conflict
of interest between two Roman citizens, they are offered a list, called
the album, with the list of names of people known for their high respectability and for their sophisticated equilibrium in Roman society.
The contenders, being aware that they would not succeed in resolving
the conflict on their own, chose the name of the praetor from the album by common agreement, a person to whom they give the power to
say which of the wills in conflict should prevail. They give him the
power to declare the law to the specific case, the jurisdiction (from
Latin: juris= say, dictio=diction). When they chose the praetor's name
by express agreement, the parties implicitly and jointly concluded
another agreement: to accept the decision to be pronounced, being
whatever it may be. Firstly, the praetor heard the person with the
encroachment on his/her right (auctore), to whom he asked to summon the Reo to clarify the facts being also accompanied by his/her
witnesses so that they could be judged. Thus, the procedural relationship is established shaped like an equilateral triangle in which
the preator is installed at the upper vertex, being above (because it
has the power of jurisdiction which the parties have handed to him)
and also between the parties, in an equidistance that demonstrates
his impartiality. The attendance of the parties, accompanied by witnesses, characterizes the litiscuntestatio of the Romans (from Latin:
litis=litigation; cun= with and testatio=testimony). The parties merely
presented the contested facts to the praetor in order for him to decide,
using his equilibrium and ponderation, thus: his jurisprudence (from
Latin; juris=law; prudentia= prudence, ponderation, diligence). The
assumption that the praetor always acts with equilibrium, exempted
the parties from explaining the Positive law to him, even because
what is most expected is the manifestation of his sense of justice and
not of his legal knowledge. The praetor knows justice (jura novit curia),
the parties presenting the facts to him is enough for the pronunciation of law (from Latin: narra mihi factum dabo tibi ius. Give me the
facts and I shall give you the law)
After the decision of the praetor, his decision had immediate
applicability to the parties that did not even think about altering it
(there was no possibility to appeal), because they had chosen him by
110
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consensus. The situation was definitely judged (res judicata. From
Latin: res= thing; judicata=judged), being obligatorily applied as law
between the parties (lex inter partes), having, therefore, the same
binding power of the law, but being limited only to the parties involved.
The Roman civil procedure in the Republican period valued
the sense of justice (jus) to the detriment of legal-technical knowledge
(lex), following the same determination still today that is found in the
popular trials promoted before the tribunals of jury, for example.
The third phase, empire (27BC to 565 AD) is subdivided into
two periods: the High Empire that lasts from 27 BC to 284 AD and
the Low Empire that lasts from 284 to 565 AD. It adopts the formula
of the Emperor-Senate government. In the first period, the high empire, the emperor takes power betraying the senate, where the governors were chosen in the period of the Roman Republic. As the emperor, the governor can do anything and does not consider the senate. They gather all powers in their hands, including jurisdiction and
start to govern autocratically. They replace the praetors by some jurisconsults that they trust, to whom they grant the jus respondendi
(the prerogative to answer directly to the parties), handing them the
exercise (and preserving the entitlement in their power) of the juris
dictio. They start to act not according to their own conception of Justice (jus), but guided by their improved legal knowledge (lex).101 They
now seek guidance in the presumed will of the Emperor, of whom
they are representative.
Being hierarchically subordinates to the emperor, the jurisconsults were not independent in their decisions. This changed the
structure of the functioning of Justice and the procedures. The praetor decides the dispute, but the decision did not always please the
parties, who were not obliged to comply with it as they were deprived
of the prerogative to choose who took it. In this way, the concept of
the appeal against a decision appears as a procedural instrument
designed to modify it. This practice stems from the distrust of the
praetor's monocratic verdict, which according to the parties in the
dispute, would not occur if the decision was the emperor's, which
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would be certainly more just102. The appeal arises from the fallibility
of the judge and the absence of the parties’ absolute trust in the justice of his decision.
In the low empire – which lasts from Diocletian until Constantine's death – contrary to the period of the high empire, the Emperor concentrated all power in his hands, not sharing it with the
senate. In 528 AD, in the Eastern Roman Empire under the reign of
Justinian, the work titled CORPUS JURIS CIVILIS, a compilation of all
the laws of the empire, resulted from this period when the Western
empire was already decadent and crepuscular. The monumental legal
work, codified by Tribonian jurisconsult, consists of three parts: 1)
The Codex itself, which is a condensation of all the imperial decrees,
instructions to officials of justice, opinions on legal matters that the
emperors after Hadrian enacted; 2) the Pandectae or Digesta that contains the summary of the opinions and decisions of the most eminent
jurists prior to Tribonian, the compiler himself and; 3) the Institutiones, which constitute a manual for the use of academics, ending a
comprehensive analysis of legal principles. The laws promulgated by
Justinian were summarized in the Novellae or Authenticum.103 This
great legacy of Roman law brought important definitions that have
already been cited, but they should be repeated: jus naturale: the
Natural law, the one that is intrinsic to the human being; jus civile:
they were norms applied only to Roman citizens; jus gentium: that
brought universal human principles left by Cicero. These are the first
steps of International Law.
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Legal appeals were divided into two parts: Appelatio: it is the first appeal recorded
in the history of the Roman civil procedure and fulfilled two functions: a) it was
sustained that the Praetor's decision was unjust and the emperor was postulated
to manifest his will, supplanting the decision given by the jurisconsult; b) the Emperor was asked to modify the decision of the Praetor, in the certainty that the
Emperor's opinion would certainly be different. Afterwards the supplicatio arises,
assuming, the second function of the appelatio in a certain systematization of the
appeal system. Handled in this way, the recourses fulfilled two functions at a time:
they allowed the Emperor to supervise the performance of the Praetores and also
served to reiterate the popular legitimization of the Emperor, confirming the belief
in the justice of his decisions.
LIMA, OLIVEIRA. História da Civilização. Melhoramentos, 13ª ed., 1.963, São Paulo,
SP, p. 160.
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VI. THE DECLINE OF ROME
Among the most discussed themes in Western historiography,
there is the causes of the fall of the Roman Empire. In his work Western Civilization104, the historian Marvin Perry asserts that in order to
analyze an event as monumental as the decline of the Roman Empire,
it is necessary to consider that the fall was a process that lasted hundreds of years, not limited only to 476 AD when, as a consequence of
the whole process of transformation of the classical Roman culture,
the Western half of the Empire succumbed. The Eastern half – more
populous, richer, and that suffered less from the scourge of civil wars
and barbarian invasions – survived as the Byzantine Empire until the
mid-15th century. Additionally, several forces contributed to the decline:
• The pressures exerted by the Germans on an enormous
border have increasingly aggravated Rome's internal problems, primarily depopulating the Empire and generating a
decrease in tax collection.
• In the spiritual aspect, the classical mentality, previously
fully confident in the potential of the individual and in the
power of intelligence, gave way to apathy, to conformism
and above all to the fear that installed an environment favorable to the predominance of the way of living brought
by the barbarians.
• The government itself contributed to the spiritual malaise
due to the increasingly autocratic tendencies mainly perpetrated by Diocletian and Constantine. The thirsting tax
and legal demands on citizens have weakened them, removing their civic spirit. The State has become an enemy.
The quality of roman soldiers also fell vertiginously and the
army could no longer defend the borders satisfactorily.
• In the economic sphere, the causes were in the decrease of
the population that determined the low tax collection in the
_______________
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lack of labour for agriculture. In the failure to create a
larger industry to move the economic process as well. The
Roman "industry" was artisanal and could not maintain
the high administrative costs of the empire, which had opulent and luxurious cities, born of frequent spoils of war
and not of industrious work.
The little citizen became miserable (hunger, scarcity), having
no alternative but to seek servile work in the land of landowners descended from former patrician families. The germ of feudalism arises.
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BOOK III – THE TEOCENTRIC IUSNATURALISM

CHAPTER I

THE CHRISTIAN HERITAGE

I. THE CHRISTIANISM AND THE BEGINNING OF THE MIDDLE AGE
In the period between 284 and 476, Roman civilization suffered a strong influence from various Eastern ideas of supernatural
beliefs, permeated by pessimism and fatalism. In the midst of the
economic disgrace that was a hallmark of the fall of the empire, people lost interest in terrestrial issues and began to aspire to spiritual
graces in the afterlife. This change of attitude was mainly due to the
expansion of Eastern religions, particularly Christianity. Hence the
advent of the European civilization, a new civilization with elements
taken from Greece and Rome, but having religion as the dominant
factor in almost all its achievements, leading to the emergence of two
new cultures: Byzantine civilization and posteriorly the Saracen civilization, having the historical periods of these three civilizations (European, Byzantine and Saracen) overlap and merge until the Renaissance, with the fall of the Eastern Roman Empire in 1453.
Returning to the period that marks the beginning of the High
Empire (27 BC – 284 AD), a preacher with soft words appears, whose
teachings, far from inaugurating a theory of rupture, were telling people to do good and avoid evil. He was called Jesus ("The Christ," "The

Anointed One"). With peaceful preaching that was devoid of political
content, he did not pose a threat to the Emperor, so much so that his
followers were allowed to transit through Roman roads, protected by
the Roman guard (it was dangerous to transit through desolate places
because at the time there were all sorts of bandits and looters, generated by the misery and moral degradation resulting mainly from
the absence of the generalized belief that the soul would be penalized
due to crimes that one committed in life).
Moreover, the function of the Roman guard was to protect the
governors from invasions of the city and not properly regulate/protect the conduct of citizens. This free transit allowed the rapid expansion of His teachings, gathering a crowd of supporters and drawing
Rome's attention for the enormous political power it was rapidly gaining. Due to a large number of followers, Christians begin to influence
the choice of senators.
With the death of Christ, a martyr is born, and the once diffuse movement is now organized, structuring itself. Christianity is
born. Fearing the inevitable political influence that its growth would
entail, Rome tries to curb Christian worship practices. The Christians
therefore gather occultly, in caves (catacombs) and on the beaches
(adopting the symbol of stylized fish as a form of mutual identification).
Even being persecuted, Christians gain more and more adherents, arriving to northern Italy. In 200 AD Christians were already
270,000. In 313 AD, emperor Constantine is forced to make the Edict
of Milan, granting freedom of worship and further boosting Christianity.
Consequently, Christians perceive the strength they had together with the emperor, consolidating the political power of Christianity. Provided the freedom of worship, the Catholic Church emerges
as an institution (in 313 AD), being Apostle Peter its first Pope –
Bishop of Rome – in the 1st century (since then, the Catholic Church
has had 264 popes).
The Church emerges as a power structure that will determine
a new social order. In 325 AD, after countless discussions of a theological order and the emergence of various heresies (theological divergences), the Church holds the Council of Nicaea – a meeting of the
representatives of this new ordination that lasted until 336 AD. The
result of this meeting was the delineation of some dogmas for the
Christian religion, aiming at a definitive theological formation of what
118
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Christianity is, and at a theoretical cohesion too so that there would
be no fragmentation and dissolution of the religion:
• Orthodoxy: (from Greek: orto= correct; doxia= opinion): only
the Church knows how to interpret the principles of Christianity, expressing them with correctness. The faithful
should obey his commandments, accepting the dogmas
without questioning them105. This is the first mystery, the
mystery of faith.
• Problem of the evil: Christian philosophical thought has
been concerned with investigating evil and according to this,
there is a great difference between what people should be
and what they really are. The human being is limited by an
evil both in the moral sphere (original sin), and in the physical sphere (concupiscence, sin of the flesh). The search for
truth and salvation comes from this difficult struggle against
evil.
• Original sin: To present the problem of evil, Christianity
marks the "fall" of humans at the beginning of its history.
People would have been created by God in a state of a wholesome nature, being able to participate directly in God's own
life. Because of the original sin — a sin of pride and rebellion
against God — mankind would have lost the supernatural
abilities to participate in the Creator's life and their very nature was wounded. This disorder would be transmitted from
the first human beings to later generations. In this way, the
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Ancient medieval theologians called this theoretic investigation the MYSTERY OF
THE NAME OF THE ROSE. The mystery consists of the inquiry: how can a human,
an imperfect being, speak of divine, infinite perfection, of realities which he will
never know as an imperfect being that he is? The rose was the symbol of absolute
perfection, which defines itself, without the need for antagonisms, of the perfect in
a function to itself and not as opposed to what is imperfect. The Name of the Rose
is linked to the quest for reaching these absolute concepts through exegesis (deep
understanding), revealing the implicit content in each of the words that compose
the Scripture. The exegesis was the work of the glossators, priests of the Church
who studied the lessons of the ancient books. These books spoke of things (including sciences) that people did not know, so that the Church could form an opinion
about such scriptures, including rewriting the texts into Latin. For those who wish
to understand this ancient theoretic practice it is worth reading the romance of the
same name of Umberto Eco.
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evil in the world, sin, ignorance and human suffering are
explained.
• Redemption of the cross: the offence to God, that was born
from human rebelliousness, is infinite and this is why He
needed an infinite reparation that only He can concede.
However, being the people who must pay, the Divine Word
(Holy Spirit) takes human form and atones for the evil committed by man, after having taught them the path to salvation. He resurrects and returns to the Father Creator. For
redemption, a minor atoning act would have been sufficient;
Christ, on the contrary, sacrifices himself to death on the
cross. He did so to give all possible glory to the infinite majesty of God. Therefore, it is about the glory of God at the
ultimate end of all divine activity. The Holy Trinity is explained based on these assumptions: The Father, the Son
and the Holy Spirit, as a single entity.
The same concept that brings together three in unity (Trinity),
will be taken up in Modernity by the theory of separation of powers
of John Locke and the Baron de La Montesquieu (three powers in
one, as three forms of manifestation of the same power), consecrating
itself in the dialectical formulation of G. W. F. Hegel (thesis, antithesis
and synthesis at the same moment, ordered logically, not necessarily
chronologically).
Christianity promoted a great change in the human mentality,
bringing implications in political aspects as well. At first, Christians
were completely disinterested in temporal power. Jesus Christ was
saying that his kingdom was not of this world, and St. Paul added
that "omnis potestas a Deo" (all power comes from God) thus indicating the respect for authority to Christians, whatever it may be. However, this complete disinterest in things did not persist when most of
the inhabitants of the Empire and even the Emperor became Christians.
In the Roman Empire, the Emperor was the Pontiff, that is,
the temporal, secular and religious powers were united in the same
person. The organization of the Church did not recognize this junction. Christianity had a character of universal religion, and it intended to expand beyond the limits of Rome's power, evocating the
prerogative to appoint the heads of the ecclesiastical hierarchy, the
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Bishops, who were not appointed by the Emperor. Thus, Christianity
began to aspire to have a complete division of the temporal power.
At the end of the 5th century AD, the theory of separation of
the two powers was clearly supported by Pope Gelasius I (492-496).
Gaetano Mosca points out the importance of this Pope in the separation of powers:

This pontiff wrote that, considering human weakness, God wanted
to separate the spiritual power from the temporal, so that the concentration of these two powers in a single hand did not give place to
deplorable abuses. In the ecclesiastical domain the bishop is superior to the Emperor, and for secular things the Emperor is superior
to the bishop. There is only one step to be taken to affirm the superiority of ecclesiastical authority over the secular one106.

The posterior centuries constituted a very agitated period for
the doctrine of the supremacy of the Church to continue developing
in the way it existed in the first years of the Christian Emperors. The
kingdoms of the Franks, Lombards and Visigoths of Spain were the
scene of countless wars and, as a result, the royal authority was
gradually weakening for the benefit of the local lords, many of them
being pagans.
Another factor that deserves consideration was the emergence
of the Mohameddan Arabs who, removing North Africa and the Iberian Peninsula from the Roman influence, got to invade the coast of
Italy to France, threatening Christian supremacy in Europe. However, Charles Martel, in 732, detains the Saracen invasion in France
by keeping the Arabs in Spain. Later, his grandson, Charlemagne
(773-814) reunited France, almost all of Italy and Germania under
his sceptre. Subsequently, he obligated all of Saxony to be baptized
and settle in their territories at the expense of bloody fights. There is
an attempt to restore the Western Roman Empire with Charlemagne,
having a Christian emperor at the top, who is subjected to ecclesiastical power. The reign of Charlemagne and a few generations after
him presented a revival of classical studies, albeit temporary and partial. These studies became almost the monopoly of the clergy and
_______________
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monasteries; in this environment, there was a favouring of the superiority of the ecclesiastical hierarchy over the secular hierarchy. The
role of Charlemagne and the struggle, between the papacy and the
kings for temporal power after his death, will be examined later.

II. THE MEDIEVAL THOUGHT - THE PATRISTIC
AND THE SCHOLASTIC ONE
For the newly formed Church, it was not enough that people
only exercise their faith which, was not sufficiently sustainable by
itself. They were forced to accept Orthodoxy with their reason as well.
The union of faith and reason: only then would their doctrines be
long-lasting. In this respect, St. Augustine said that it is necessary to
believe to understand and understand to believe.
Historically, the Church was already aware of the fact that
people do not believe in what is not justified. This coherence of ideas
is borrowed from the two philosophical systems created so far, that
of Plato (used in traditional Scholasticism by St. Augustine) and of
Aristotle (employed in Thomism by St. Thomas Aquinas). The patristics emerges – the philosophy of the holy priests – who, through the
work of exegesis of the glossators, translated the Scriptures, lending
them their version of explaining the synthesis between faith and reason in a coherent way.
In fact, the first priests did an eclectic work, taking advantage
of classical philosophy using all that was useful in sustaining the
principles of Christianity in order to corroborate the principles that
dominated the new doctrine that appeared to complete the eagerness
to save the common man, now from a whole new angle. The man was
saved by God who was incarnated in a human (Jesus), in order to
open the way for them to heaven by his death, and then by his resurrection. Afterwards, the first systematic theologians emerge St.
Clement of Alexandria, Origen of Alexandria, St Basil of Caesarea, St.
Gregory, etc., who were in charge of establishing the dogmas of Christianity in a definitive way before the heresies and deviations that distorted it in the first phases.
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Patristics comprised the entire phase of theological-philosophical and religious-political activity. It is difficult to establish
where the scholasticism that follows it begins and where it ends,
which will be examined below.
Between the phases of patristic and scholastic philosophy,
there is the definitive fall of the Roman Empire and the barbarian
invasions.
If the patristics was generally concerned with defining the
dogma, the scholastics is concerned with explaining it, making it rational. It is very common to state that scholastics is a synonym for
medieval philosophy. Strictly speaking, the term "scholastics" derives
from the masters107 who taught the liberal arts108 in monastic and
ecclesiastical schools. The name of scholastics was later applied to
theologians and philosophers, who were concerned with the foundation of dogmas and who sought to build systems that were in accordance with the fundamental principles of Christian orthodoxy.
In short, the scholastics sought to take advantage of the work
of Christian authors, of all that could be reconciled rationally with
the Christian faith. Desirably, they wanted to build a philosophy that
was the expression of true religion.
God is the creative nature, however, an uncreated one. The
creative and created nature, the ideas and all the intelligible comes
from him. This is followed by the uncreated nature that is incapable
of creating, represented by the sensible world. Subsequently, it follows the nature that neither has been created or that is creative. That
nature again is God.
In the beginning, before the original sin, mankind had a pure
knowledge of God. Their fall into sin is a greater approximation to
_______________
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These teacher-priests that were authorized by the Church to study the ancient
books received ACADEMIC FREEDOM from the Church. However, the obtained
knowledge could not be disclosed to the public. First, they should be revealed to
the summit of the Church, in order for them to become public later (the Church
feared what it could not explain).
Liberal arts: Upon the disappearance of Roman public schools, the teaching itself
was left to be the responsibility of the monasteries, given that the copyist monks
began to devote themselves to the teaching systematized by a program that came
to be called the Seven Liberal Arts. They were presumably divided by Boethius into
the trivium and into the quadrivium. The first included grammar, rhetoric and logic,
which were supposed to be the keys of any knowledge; while the quadrivium comprised subjects of more defined content such as arithmetic, geometry, astronomy
and music. In BURNS, op. cit. p. 298.
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matter, but their redemption, carried out by the son of God on the
cross, allows them to return to God. This is the great drama of existence, whose beginning and end are identical.
The post-Cartesian modern thought and precisely the enlightened rationalism began to use the term scholastics in a pejorative way
to condemn everything that was considered excessively formalist and
dogmatic (divisions, distinctions and verbal reasoning), as well as the
supposed tendency to limit debates to traditional and rigid theses
instead of promoting other conclusions based on observation and experience. This condemnation of scholastics is what gave the principal
tonic to modern thought.
Scholastics were divided into two groups: 1) traditional scholastics: inspired by Plato, with St. Augustine as the main exponent,
although he did not create it; and 2) Thomist scholastics: inspired
by Aristotle, that had St. Thomas Aquinas as its main figure.

III. TRADITIONAL SCHOLASTICISM – SAINT AUGUSTINE
Saint Augustine is a Roman Philosopher and theologian (354
– 430 AD). One of the most important theorists of the Catholic
Church of the Middle Ages. Aurelius Augustinus was born in
Thagaste – now Souk Ahras – in Algeria, the son of Patricius, a
wealthy pagan, and Monica, a fervent Christian, who was later canonized (Saint Monica). He loses his father at 11. In the early adulthood he has a child with a slave, but the difference in caste (social
difference) prohibits him from living with the family. His mother expels him from the house, where he lived with luxury and ostentation.
Desperate, foodless and homeless, he spends days wandering
around. He goes to a beach and listens to a song chanted in Greek
by a child, whose lyrics said: "Take and read...". He understands it
as a divine calling and gets converted.
He studies rhetoric in Carthage and follows several philosophical lines, mainly Manichaeism109 (a current based on the conflict
_______________
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Manichaeism: philosophical-religious school established by Mani in Persia around
2000 BC. He taught that reality revolves around two poles: good or evil. Either
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between good and evil) and skepticism. He lives in Rome from 383
and in Milan from 384, where he begins to teach rhetoric under the
influence of Platonism and meets the bishop of the city, St Ambrose,
who then converts him to Christianity. He is baptized in 387, at the
age of 33.
Upon the death of his mother in 391, he returns to North Africa and is ordained a priest. He builds a monastery from his heritage. He takes his son there, who also becomes a priest. Four years
later, he is appointed to be the Bishop of Hippo, present-day Annaba,
in Algeria. At that time, he formulated the doctrine on the original
sin, the predestination110, divine grace and sovereignty. He remains
there until the end of his days.
The autobiography called Confessions is from 400, one of his
best-known works, alongside The City of God (413-426), in which he
exposes his theological philosophy of history. He dies in Hippo, Algeria.
The significance of St Augustine as a philosopher and as a
religious figure is extraordinary, as he is the human figure who feels
the great drama of mankind in his contradictions in the first place.
That is why some bases of modern existentialism are found in his
work and in his life. He seeks to shape an incorruptible and immutable idea of God. Consequently, how to explain evil? St Augustine
replies that evil is the creation of humans and not of God, as he is
incorruptible. He gives people the freedom to choose between approaching God or departing from Him. Evil is the deviation from God,
corresponding to the deviation from the ideal model, closely inspired
by the Platonic concept of degeneration (corruption), as the tendency
of everything in physis to move away from the ideal model.

_______________
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something is good or it is bad. There is no halfway. This extreme way of understanding reality had great influence on the Law that the Romans created. Later
this school will be considered heretic by the Catholic Church. If evil can be practiced involuntarily, it contradicts everything that the Catholic Church preaches,
exceptionally because it questions the intentionality of sin. The Manichaeans denied the Catholic theory because they considered evil (sin) to be committed without
intention. Therefore, depriving it from guilt). If there was no guilt there can be no
punishment and, along this line, not all evil should be punished.
Centuries later, such concepts will be used by John Calvin and Martin Luther inelaboration of the Protestant Reformation.
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The law and the laws
The starting point of Augustine's teachings is the principle according to which the whole universe has an order. God created the
world and put everything in its proper place and if He did so, it is his
reason, the divine reason that shines through the order of all reality.
The universe has an order of its own and mankind is the only one
who can break it, having received the condition of understanding it
(lex naturale). Hence, with his intellect, people think they can equate
themselves to God by altering/thwarting this order. Thus the original
sin arises, the first symbol of the creatures' tendency to equate themselves with the Creator. This tendency towards imperfection drives
man away from divinity, and henceforth man will no longer have the
unrestricted trust of divinity; he will need a coactive reinforcement of
conduct to enable his survival.111
According to the Bishop of Hippo, He gave the lex naturale only
to mankind, that is, the power to understand the divine reason. Augustine establishes a dichotomy between the two legal universes that
are:
• Lex aeterna: the divine law, the divine reason.
• Lex naturale: the natural law. Every human being is born
with the gift of knowing what is right or wrong. This
knowledge is given only to the human being to understand
the divine law.
Thus, to reinforce the lex naturale, humans create the positive
law (it is positive because it is put into reality by man). The positive
law derives from the lex naturale and prohibits any conduct that may
put it at risk. Augustine defines what he called Civitas Dei (City of
God) in this way. In this city all positive laws must originate in the
Lex Naturale.
The positive law (born of the Roman concept of lex) constitutes
the form of authority which, once filled with precepts derived from
lex naturale, makes them obligatory under threat of worldly punishment. The precepts (norms) are nothing more than the meaning
_______________
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attributed by hermeneutic work to each of the words that make up
the text of the positive law112, that is discovered and constructed in
each of the hermeneutic work.
The precept of the norm must derive from the lex naturale,
that is marked so deeply in the hearts of humans, that no matter how
routinely they fall into bad behavior, they always know when they are
wrong. According to St Augustine, people always knows naturally
what is right and what is wrong.
When the positive law is contrary to the lex naturale, the previous must be disregarded, as it is hierarchically inferior to the latter.
The civitas in which the positive laws contradict the lex naturale, is
increasingly distant from the model of Civitate Dei (inspired by the
Republic, the ideal polis of Plato) degenerating to be the Civitas Terrena.
Crime is based on a transgression of the positive law and, as
the positive law is inspired by lex naturale, crime is also a sin. The
action taken against the Worldly City, in order to transform it into a
City of God, is called the Just War. The Christian crusades against
the Turks took place in history as the most striking example of just
wars113.
_______________
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Law is text. A pile of words lacking meaning. Words, in turn, are empty packages,
open to receive the content that the interpreter lends them. The content or meaning
that is revealed in each interpretational work is called Norm. Despite of being
empty (an empty form), the Law fulfills the role of shrouding its content in authority, making the revealed meaning mandatory. A good example to understand the
difference between Law and Norm is found in the technique adopted for the redaction of criminal law. When the law says "killing someone, a punishment of six to
twenty years in prison," the Norm revealed in it is saying "do not kill."
The Crusades (Just Wars): The Church promoted military expeditions organized by
European Christians since the late 11th century during the Middle Ages in order
to spread Christianity, to impose the knowledge of Civitas Dei on earthly Civitas,
to fight Muslims and Christianize territories of Asia Minor (present-day Turkey)
and of Palestine, that were occupied by Turkish tribes. The expeditions also had
non-religious motivations, such as the opening of land trade routes towards the
East, the conquest of new territories, the formation of alliances to defeat feudal
competitors and decide dynastic disputes. The eight official crusades take place
between 1,095 and 1,270. They are made up of knights and commanded by nobles,
princes or kings. The first, for example, convened by Pope Urban II, aims to take
control of the Holy Sepulchre – the place where Jesus Christ was buried – in Jerusalem. The campaign ends with the victory of the crusaders. The fights to drive
Muslims out of the Iberian Peninsula and the combats of German knights marching Eastward also receive the crusader status. Some historians believe that the
crusades contribute to awakening the consciousness of a cultural unity in Europeans, which evolves into the formation of national States from the 13th century
onwards. Although they did not achieve their objectives, the crusades had
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The medieval church and the Roman city
The Church has never defined itself as a perfect congregation,
like the Civitas Dei. It only defined itself as a model. The city was
defined as "a gathering of people around what they love”. The common
good is defined as something that everyone wants, but that can only
be achieved by the effort of all. Examples of goods that only community life can offer, as a division of labour, stability and security. The
Latin principle in pluribus unun (the plurality gathered in a single entity) results from the ideal of the Common Good114.
Thus, the Civitas Dei, with its just laws, must be governed by
a Philosopher King, who is the example of the model of the Platonic
ruler (more adept at governing according to the memories he holds of
the World of Ideas), who has the greatest knowledge of God's teachings; thus he is also best suited to govern. Platonic influence on Augustinian thought is evident in this proposition.
The Church experienced a philosopher-king, in the way how
Augustine aspired it to be. In 312 AD, Constantine, Roman governor,
face the army of Maxentius. Constantine was a pagan and at dusk
on 27 October, 312 AD, he had a vision as he looked at the setting
sun while preparing for battle: The Greek letters XP ("Chi-Rho" - the
first letters of the word Christ) appeared intertwined with a cross
adorning the sun, along with the inscription In Hoc Signus Vinces,
meaning in Latin " In this sign, thou shalt conquer". Constantine,
therefore, orders this symbol to be stamped on all the shields of his
soldiers. The next day, despite being in the minority, he emerged victorious. He credited the victory to the God of Christians and commanded the end of all persecution in his dominions. He is crowned
in the Cathedral of Rome by the bishops of the Church (at this time
there was only the Catholic Church) in a ceremony. It is the sacrament of the coronation (sacrament is the act of becoming sacred). The
Church carries out sacraments through the exercise of the potestas
_______________
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important consequences: they reopened navigation from the Mediterranean to Europe and intensified trade relations between the West and the East. Products such
as silk, carpet, weapons and spices were introduced into European consumption
by the crusaders. Due to its geographical proximity, traders from Italy, mainly from
Venice, have developed intense trade of the Oriental products.
JERPHAGNON, Lucien. História das Grandes Filosofias. Translation by Luís Eduardo de Lima Brandão. São Paulo: Martins Fontes, 1992. p. 85.
Political Science and Law: citizenship under construction

clavium – "power of the keys", inspired by the conception that what
is done on earth in the name of lex naturale, will also be sacramented
in heaven, according to Lex Aeterna. Thus, the Church collects political power as sacred. The kings crowned by the Church could not be
ousted, as conspiring against the King would be a sin. No king would
be obeyed if he was not crowned by the Church. However, from this
time until the Renaissance the West will be the theatre of a constant
struggle between the sacred power of the papist Church and the secular power of kings.

Theory of goods
Goods are not good or bad by themselves. They have axiological neutrality, because they are devoid of values. The use that one
makes of them is what can be good or bad. The best use that can be
made of a good is the practice of charity, which is responsible for the
transformation of a material good into a spiritual good. Based on this
thesis that usury was strongly condemned, a practice by which a
material good generates other material goods, equal or distinct ones.
It is the worst way to use a good. It consists, for example, of the use
of a good such as money, seeking to abusively multiply it. In the majority of Western legislations, usury remains considered a crime.
Alain Peyrefitte, in his work The society of trust, points out a
dichotomy, a conflict, between Canon law and Roman law about the
question of the practice of usury:

(...) Roman law authorized interest rates, the maximum rate of which
was set at 1% per month, i.e. 12% per year. They were the centesimae
usurae, the "cents of usury". In principle, the loan (mutuum) was free,
but the increase of the stipulated interests (stipulatio usurarum) was
admitted. (...) Such tolerance of Roman law will be vigorously denounced by the Doctors of the Church. Whatever the fees are, the
loan is disapproved. Saint Ambrose considers it a generation against
nature: "The Calends come, capital generates a cent; every month
the usuries are born." The money must remain sterile. (...) We could
also quote the Doctors of the Church who preceded them – Tertullian, Cyprian, Augustine, Ambrose and Lactantius: "Whoever lent
money will not receive interests, so that the benefit that aids the need
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is complete." (...) It is a fact that lending with interests often causes
the spiral of bankruptcy and generates unhappiness: how many assets disposed to offset loans not repaid on time and thickened by
interest! This is true in the European Middle Ages, and also under
all the heavens in all ages"115.

The interpretation of the theory of goods, especially that of
usury and of commercial practices of the time, will be the main economic cause of the rupture between the Catholic Church and the
bourgeoisie centuries later.

_______________
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CHAPTER II

THE THOMISTIC SCHOOL

I. SAINT THOMAS AQUINAS
In the process of overcoming the postulates inspired by the
Augustinian theory (it is of the longest duration in the history of Western philosophy, remaining in its essence for almost 700 years), approximately in 1000, the Church becomes interested in expanding its
vision. Note that the common man expresses interest in the earthly
things, in knowledge, in the legacies left by previous generations. However, the Church fears what it does not know and decides that it
should authorize the research to only a few of its principal members,
granting them Academic freedom that allowed glossarist researchers
to research and the freedom to express their opinions. This freedom,
however, was recognized only to a specific group of the church's
summit, as the content of the findings and the impact they could
have on Orthodoxy was still unknown. The term universitas emerges
(from Latin: group, set), referring to a reunion of knowledge and research foci (faculties) of the earthly things.
The Thomism was created by St. Thomas Aquinas (12241275), an Italian theologian, who was granted the Academic Freedom
and who, only, for this reason, had access to the writings of Aristotle,
that was until then repudiated by the Church during the

predominance of Platonic theory. Thomism sustains the possibility of
treating theology as a science and it is one of the exponents of scholastic doctrine, as the philosophical, scientific and theological production of the medieval age called it.
Saint Thomas was born on the outskirts of Aquino, to the
North of the kingdom of Naples. He becomes abbot to follow the tradition of honouring the family. Originating in the lower nobility, Aquinas stands out as a theologian when writing Summa contra Gentiles
and Summa Theologiae (1266-1273), works that were inspired by
Aristotle. His doctrine tries to reconcile reason and faith, the natural
and supernatural world.
The work of Aristotelianization of Christianity has its peak
with Thomas Aquinas because he chooses and systematizes the materials previously known and studied by Albertus Magnus, his master, and by the Arab and Jewish commentators of the Aristotelian
work. Through a series of commentaries and summaries, Aquinas
creates this enormous work, which is one of the most elevated movements of Western thought. His main concerns are the relations
between faith and reason. He understood that the field of Philosophy
and Theology are distinct, and that one cannot be absorbed by the
other. If reason moves within the field of philosophy, the unity of
truth requires that nothing that the reason seeks to comprehend
should be contrary to the established dogma. Unless reason is used
incorrectly, it can move away from dogma. Therefore, the limits of
reason are set. And hence the saying that reason is only a servant of
faith.
For Thomas Aquinas, the question of God is the highest culmination of philosophy and faith, and he believes that the existence
of God is perfectly demonstrable by logical structures. By subordinating philosophy to theology, Thomism attracts the reaction of other
scholastics and provokes the formation of divergent philosophical
currents. He was canonized in 1323.

The Theory of Four Causes
Thomas Aquinas when studying Aristotle, the author of the
idea that man can explain himself and the world without divine manifestation, achieves something that was thought impossible: the
132
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approval of the Catholic Church to the texts of Aristotle, within what
he called the Theory of the Four Causes:
• First cause: the beginning of everything: everything that
exists, in reality, has a previous cause. But the chain of causes is finite, that is, at some point had a beginning and therefore, it will have an end.
• Second cause: the perfect act: it is what provided the first
impulse. The perfect act is the divine creation and it is considered the logical proof of God's existence. In this way, Thomas Aquino manages to gather LOGIC, FAITH and DIVINITY
in one act.
• Third cause: the possible intellect: it is the one who only
sees the being, that is in the Physis, that can be captured by
the senses.
• Fourth cause: the agent intellect: sees the being and understands it as a derivation of the previous causes. He understands the being through its causes, leading to the conclusion that everything is derived from divinity.
Inspired by the texts of Aristotle, Thomas Aquinas elaborated
the following thesis: The act is perfect, the potency is imperfect. But
potency seeks perfection to become an act. There are periods of stability only in the act. Everything that exists in reality it does so because
the perfect act has allowed it. This demonstrates the existence of divinity, the first cause of all that is in physis.

The Thomistic Political Thought
In the particularly political part of his work116, Thomas Aquinas had to overcome a major obstacle, consisting of the phrase of St.
_______________
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Regarding Thomas Aquinas's political ideas themselves, it should be noted that
they are not systematically treated in any part of his work. They are diluted in
several parts of his works. Among these works, that the scholar will have to resort
to, the following should be mentioned: “the Commentary on Peter Lombard’s Sentences (1253-55); Commentary on Aristotle's Ethics (1261-64); the De Regimine judaeorum (1263-1267); the De Regimine principum (1266); Summa Theologicae
(1266-72); Commentary on Aristotle's Policy and the Epistles of St. Paul; the Summa
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Paul: omnis potestas a Deo, as this assertion, that is often used by
supporters of the secular power, justifies obedience to all kinds of
government when literally interpreted. St. Thomas explains in the
Summa that God wanted a government to exist, but that he had left
the form of governance to the free choice of people 117. Subsequently,
he distinguishes the tyrant by title, that is, the one who usurps the
power and the tyrant ab exercitio, that is, the sovereign whose origin
is legitimate but who subsequently abuses his power. Saint Thomas
believes that the tyrant a titulus can legitimize his sovereignty if he
rules with righteousness, that is in the interest of his subjects. He
also accepts the justification of rebellion on the part of the subjects
when, in extreme cases, tyranny becomes unbearable, imposing the
committing of sins.
Mosca asserts that in the debut of Aristotle's ideas, Thomas
Aquinas believes that every form of governance can be legitimate if
the leaders act in the interest of the collectivity, but, approaching
Cicero in this aspect, considers the mixed government as preferable,
in which the democratic elements are represented118.
The philosopher also dealt with the arduous problem of the
relationships between the Church and the State. He points out that
the Church is responsible for the direction of the souls and the
second of the bodies, in such a way that each of these institutions
will have its own peculiar dominion, not invading one of the other.
However, in the event of conflict, the Pope may make a judgment if
the sovereign committed a sin. In this division between Church and
State, Aquinas is greatly influenced by the Augustinian thought of
the "Two Cities" (Civitate Dei and Civitate terrena).

The law and justice in the Thomistic Thought
According to Thomas Aquinas, the perfect act created divinity
for its own reason. For Thomas the law is not an imperative of desire,
_______________
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but of reason. Mere desire, inclination, and appetite play a role in the
will but do not determine it. The philosopher does not deny that the
will move reason, but it moves it according to a principle: here, the
idea of human action appears, which is different from the simple reaction. Therefore, an action is an act according to a principle, and
this is the rule, that is, the measure and the law. Commenting on
rights and the law in Aquinas’s thinking, Lima Lopes asserts that,

To act, it is necessary to state a purpose, because the purpose is
where the action begins in practical reason (Q.90, art. II) – we act
thoughtfully. The simple reaction is random and thoughtless: Thomas does not have an idea of a voluntarist, but of rationalist law.
This purpose cannot be irrational, it needs to be understood by other
people. And the law, therefore, besides being rational, it is rational
regarding common action. The rule of a game, or the rules of language, certainly come from the will to play or speak, but this is not
enough: others need to enter the game with a common understanding of what is happening. So the law is a rule of reason119.

Therefore, the law for Thomas is an act of reason and not of
will. It is the measure of human acts, whose principle is the reason.
Four species of laws are distinguished in Thomist philosophy: an
eternal law, a natural law, a positive human law and a positive divine
law.
The Eternal Law (Lex Aeterna) is God's reason, the highest
reason, that gives origin and existence to the whole universe. All there
is, in reality, is harmonic, but we do not have the ability to fully understand the Lex Aeterna.
The Natural Law (Lex Naturale) is mankind's understanding
of Lex Aeterna. The natural law is not an imperative, an order of the
Divine Legislator, but it exists as participation of human reason (natural reason) in the order of the universe120. People participate in divine reason because they are not blindly guided, but they are able to
_______________
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LIMA LOPES. Op. cit. p. 155.
The content of the form – which is the norm – aims to make sense of the content
of the positive law. It is not all Lex Naturale that is going to be stated as a norm.
Only a part that takes care of coexistence will be placed as a positive law. There is
the case between morals and law and not all moral rules can become norms. Small
mistakes do not need norms.
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recognize purposes, says Thomas Aquinas121. St. Thomas divides Lex
Naturale in two parts:
• Primary principles: they immediately derive from Lex Aeterna; they are evident by themselves. It is enough to be a
human to have an understanding of these primary principles. It is the process of conclusion, where man sees what
is in reality and gets concluded.
• Secondary principles: they are built by people themselves. They do nothing but adjust people's reality to the primary principles. These principles only have the strength
that man gives them. They derive from the primary principles in the process of close determination.
The inspiration of Aristotelian doctrine allows the analogous
approximation of the primary principles to the concept of natural just
and the secondary principles to that of the conventional just.
The Human Law is the Positive Law itself, and its relationship
with the Natural Law is very subtle. For this reason, very pertinent
questions were raised about this relationship. Among these questions, one stands out: if there is a natural law from which the human
one derives, why does the human law exist? And another one: if there
is a natural law, why are there so many different human laws among
themselves? Lima Lopes points out that Thomas Aquinas's answer
was twofold:

first of all, natural law is much more a practical reason in operation
than a set of axioms. Secondly, the positive law derives from the natural law in two ways: a) or as a conclusion, b) or as a determination.
Some laws derive as a conclusion, such as the prohibition of murder,
which is included in the prohibition of doing evil; as a determination
there is what is done with the arts, that is, there is freedom for the
legislator. Just like an architect that can make very different houses
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from each other, all being houses, people can give themselves many
different laws, all being laws122.

The Divine Law is the one that guides in the discernment of
sin and leads man back to his supernatural purpose. Aquinas wrote
little about it, certainly because he recognized the mysterious character of Providence in it and, above all, the potential ways for the
control of human consciousness such as confession, sin, etc. Lima
Lopes explains that it may not be by chance that his work became
suspicious to his contemporaries to the point of having had several
theses condemned by the Bishop of Paris and thus they remained
between 1277 and 1325123.
St. Thomas also speaks of specific determination. He departs
from the general to the secondary one, in an Aristotelian syllogism.
Similarly, one can compare the hierarchy of the commandments of natural laws with the very hierarchical construction of positive laws, such as, for example, the Federal Constitution is above
all laws and decrees. The Law is above the Decree and this in turn
cannot contradict the law. This is the legal system, organized hierarchically so that the rules of lower hierarchy derive from those of the
higher hierarchy.
Regarding the concept of justice, St Thomas goes even deeper
than Aristotle. His theory is about people's natural sociability. Man
as an individual is just potency. They get only completed and stabilized as a society. It is impossible for people to live alone, he is only
(perfect) act in society124. Following Aristotle's theory, Thomas Aquinas divides justice into two parts:
• General Justice: it is the one that, if contradicted, it causes offense to the whole community, because it contextualizes the conduct in the social environment and any deviation strikes man as a social being and, as a consequence,
the whole society.

_______________
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• Particular Justice: it applies in the strictly private, intersubjective relationship, it is subdivided into: distributive:
giving each one what is theirs, with proportionality;
commutative or synallagmatic: it foresees proportional
rights and obligations. There is a correspondence between
rights and duties.
It is necessary to examine, albeit briefly, the theories of goods
and resistance in the Thomist thought. Firstly, inspired by the Augustinian conceptions, the philosopher departs from an axiological
neutrality (neutrality of values) of goods. These, in turn, are neither
good nor bad. They will be so according to the use made of them. The
best way to use the goods is the practice of charity, that is, giving
what one has to those who have nothing. According to Truyol y Serra,
Thomas’s conception of charity is in the social pacification to the extent that it contributes to prevent the abuses of social and economic
individualism125. Finally, the worst way of using the goods would be
usury, to make money generate money.
The theory of resistance says that it is not because some precept is in the law that one must automatically and passively accept
it. Contrary to the principles of the natural just, the unjust law must
be resisted – the resistance to such laws is a duty. According to the
precept of the primary principles, people have the duty not to comply
with positive laws that contravene the primary principles. According
to the secondary principles, man has the option of complying with
positive laws or not. In relation to tyranny, St. Thomas has a very
interesting and unique opinion. Aquinas says the tyrant does not necessarily have to be fought in any case in order not to create an evil
that is greater than the existing one, given that he exercises a tyranny
by exercise and, therefore, does not cease to be tolerated by God, as
ultimately the tyrant will serve to punish sinners.

_______________
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CHAPTER III

THE ENDPOINT OF THE STRUGGLE
BETWEEN THE CHURCH AND THE PAPACY

I. DANTE ALIGHIERI
In the final years of the 13th century and in the early 14th
century, the struggle between the Church and the imperial power of
the princes still was strong. The emblematic case was the dispute
between Pope Boniface VIII and The King of France, Philip the Fair.
Wanting to violently tax the Church's goods in France, the latter had
the strong opposition of the Pope. Boniface VIII stood up against this
pretension and published three bulls, one in 1296 (Clericis laicos),
another one in 1301 (Ausculta fili) and a third one in 1302 (Unam
sanctam)126. In these bulls the Pope not only maintained that the
Church's goods could not be taxed in any way, but he very forcefully
claimed that the religious authority was superior to any secular authority. However, the times were different and the unquestionable
faith, although still being profound, was not the same as in the early
Middle Ages in which, for example, the excommunication of a prince
_______________
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was the worst punishment that could be imposed on him. The excommunication no longer produced the same effects as in earlier
times, when, for example, is obligated Emperor Henry IV to the humiliation of Canossa127.In this way, Philip the Fair began to respond
to papal bullies with insolent letters, including using violence against
the Pope.
At that time, according to Gaetano Mosca, an anonymous
opuscule appears called A Dispute Between the Priest and the Knight
in which the former defends the immunity of the Church's goods and
the other maintains that, since these goods are granted to the Church
to care for the poor, the clergy who appropriated them had accumulated wealth that should not be subtracted from public costs128;.
A very important work, that deals with this same issue, is The
De Monarchia, by Dante Alighieri (1265-1321). It is known almost
certainly that it was composed around 1308. In this work, Dante's
thinking is still replete with strong elements of the medieval mentality. Dante states that humanity, to develop its intellectual abilities,
that is, its potential for progress, needs peace to be stabilized everywhere. Dante argues that in order to achieve this goal, only one kingdom should govern the world and this unique sovereign must be the
Roman emperor, to whom everybody must strictly obey. According to
Dante, the Universal Empire is wanted by God and, in order to be
founded, God has set it so that the Romans may conquer the world
and the proof of this divine will lie in the fact that Christ was born at
the beginning of the Empire.
According to the Florentine poet, the Emperor, as holder of all
powers, was found at a level that was higher than the human
_______________
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The question had its origin in the power of the investiture, that is, in the authority
to appoint the bishops, which had been shared between the pope and the monarchs. Pope Gregory VII, unlike others before him, decided to assume such prerogative as exclusive to the papacy. Henry IV, king of Italy and Germany, revolted. He
needed to keep the chance to designate the bishops because half of the kingdom's
lands and richness were in their hands and the Crown depended on them to stand
up against the aristocracy. In 1077, after confronting Pope Gregory VII, the politically weakened Germanic king Henry IV stepped off from the throne and, as a simple pilgrim, travelled to Italy in the middle of winter to ask for the forgiveness of
the supreme pontiff. The humiliation, the repentance and the recognition of his
error allowed Henry IV to regain the throne. But the question of the bishops' investitures was settled - in favor of the pope. And throughout the history of the Wes
the expression "going to Canossa" came to mean the public act of recognition of
error and demonstration of repentance, in situations in which one’s political survival is at risk.
MOSCA. Op. cit. p. 91.
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passions and could still assure peace and justice in the world. Dante
then refutes the arguments of the opponents of his thesis (who compared the Pope to the sun and the Emperor to the moon, who received
his light from the sun). Dante, basing himself on Ptolemy’s system
that was dominant at the time, replies that the moon received its light
from the sun, but not the movement. Dante reinforces his thesis with
countless examples taken from the Biblical Testaments.
De Monarchia is born related to the long and intense political
controversy between the Papacy and the Empire; however, it transcends the occasional and contingent terms in a meditated contemplation about the problem of humanity, experienced with strong participation of the spirit in the light of the eternal ideals of justice and
freedom. Hence the interest in Dante's understanding, which lives in
its essence in a sphere of moral speculation above its time. Hence the
interest, also, regarding the permanent value of the work that, despite being written in a poetic form that was typical of its time and
which today seems foreign to the systematic instruction of modern
thought, persists by addressing political speculations such as universal peace and the relations between civil and religious authority.

II.

MARSILIUS OF PADUA

Marsilius of Padua (1280-1342) is the most prominent exponent of the secularist spirit in pre-Renaissance political thought. Posterior to Dante by a short time and contemporary to Ockham, he lived
in Paris in the early years of the fourteenth century, exactly during
the struggle between Philip the Fair and Pope Boniface VIII, experiencing the atmosphere that was unfavourable to ecclesiastical power.
In Defensor pacis, that is Marsilius's main work written in 1824, in
the middle of the struggle between Pope John XXII and Emperor
Louis of Bavaria, the writer's mentality is quite different from Dante's
mentality in De Monarchia.
In some points of the Defensor Pacis, Marsilius gains inspiration from Aristotle, and he is considered the first writer to expressly
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mention the legislative and executive powers as distinct ones129. He
teaches that the legislative power belongs to the people or to their
natural representatives, the most remarkable part of the people (barons, heads of corporations, doctors, knowledgeable men). Marsilius
also defends the idea that it is up to the people too to appoint those
in charge of implementing the laws, already referring to what, from
modernity is going to be indicated as leaders of the executive (Mayor,
Governor, President), in a rather original understanding for the time.
Subsequently, the Paduan deals with the issue of the relations
between the Church and the State. He is a defender of the separation
and reciprocal independence of the two powers. He even states that
the State should refrain from pursuing heretics because the precaution of converting them should be entrusted to the assertion of the
theologian, and not to the secular yoke of secular authority. Marsilius
wrote a work entitled De causis matrimonialibus as well. He argues
that it is up to the secular authority to decide about the annulment
of marriages.

III.

WILLIAM OF OCKHAM

Another thinker of this time is the British William of Ockham
(1285-1349) who was nicknamed Doctor invincibilis et subtissimus.
Taking the side of Emperor Louis of Bavaria, he sustained the independence of imperial power in relation to the Church. Ockham's
thinking comes very close to modern ideas, however, the way he exposes it is typically scholastic, which makes his study somewhat arduous these days. Ockham lived in the middle of the rivalry between
Pope John XXII and Emperor Louis of Bavaria, which greatly influenced him determining his political doctrine, since he had to take
shelter in the imperial court, and therefore, he had to take a position
too in the dispute that opposed imperial claims to the pontifical ones.
It was in the Emperor's service that Ockham wrote his political
works. The most important of these is the unfinished treaty Dialogus
inter magistrum et discipulum de imperatorum et pontificum potestate.
_______________
129
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It is enough to observe the title to conclude that the main concern of the English thinker was the spiritual power of the Pope and
his relations with the temporal power of kings. Ockham denied all
spiritual power of the Pope and has called into check the Pope's infallibility in such a way that, in case of need, if the Pope and the
ordinary government of the Church fall into error, the faithful and
temporal princes have the duty of conscience to proceed against clerical authority, even by resorting to force if necessary. The church is
a kingdom of freedom incompatible with any external coercion (this
is the coercion of the Pope of Rome). According to Truyol y Serra,
Ockham even asks if the best form of the constitution of the Church
would not be aristocratic, with several national popes, so the local
churches could be free from the complicated mechanism of the universal council. This radical separation that is established by Ockham
between the Church and the State announces the Lutheran attitude
of Protestantism that was influenced greatly by Ockham's thought130.
Ockham is the creator of what was later called the "Ockham’s
razor", or "principle of parsimony", that is, entities should not be multiplied beyond necessity. In the political sphere, the application of
Ockham's razor resulted in the reduction of the natural law to a positive divine law founded in the absolute power of a divine will that is
not motivated by the divine essence – equivalent to the Lex Aeterna
of St. Thomas Aquinas. This was determined by the fact that this
natural law became the exclusive source of all ethics, and it was no
longer the eternal law. Ockham's razor cut off the idea of the Thomist
Eternal Law and it was never considered again. From the point of
view of legal thought, a definitive rupture with medieval thought can
be witnessed here, creating fertile ground for the advent of Protestantism and the Renaissance born on secular political bases.

_______________
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CHAPTER IV

THE RENAISSANCE AND
THE PROTESTANT REFORMATION

I. THE RENAISSANCE
After 1300 most of the ideals that existed until the feudal order began to collapse. They gradually weakened until the chivalry,
feudalism, the Holy Roman Empire and the authority of the papacy
completely disappeared. The great era of gothic cathedrals came to
an end. Scholastic philosophy got gradually diminished, and the supremacy of religious and ethical interpretations of human existence
became gradually corroded. New institutions and ways of thinking
emerged instead, which culminated in a different kind of civilization.
Renaissance is the name that has been applied to this civilization
that lasted from 1,300 to 1,650131.
The term renaissance means the fact that in the fourteenth
century, there was a sudden revival of the interest in the classical
knowledge of the Greeks and Romans. However, this is half true since
in the Middle Ages, there was an effective interest in these subjects,
_______________
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but they were restricted to scholars. Cicero, Virgil, Seneca, and later
Aristotle were venerated in the monastic schools and that of the cathedrals.
The Renaissance was much more than a mere revival of human knowledge that was independent of religion. It encompassed a
remarkable collection of new achievements in the fields of arts, philosophy, education and above all, religion. It is presumed that the
Renaissance brought together a number of attitudes and ideas that
marked the beginning of the modern world,: optimism, earthly interests, hedonism, naturalism and individualism, but the most prominent was humanism – which can be defined as a glorification of the
human and the natural as opposed to the divine.
Among the comparisons with the medieval world, the changes
verified in the political field contrast them sharply. The idea of a universal community under the sovereign authority of the Pope or the
Emperor, which was so appreciated in the Middle Ages, no longer
mattered to Renaissance thinkers. They affirmed that every isolated
state, whatever its size may be, should be free of any form of external
control. They opposed the medieval doctrines of a limited government
and also the ethical limitations of the political activities of the sovereigns imposed by the clergy. They started to affirm that the prince, in
the exercise of his activities, was not subordinate to moral canons,
neither to maintain his own power nor the power in the region he
ruled. He and his power justify themselves by themselves.
Much of the causes of the renaissance have already been
pointed out. However, others must be added from the elements of the
so-called medieval renaissance of the 12th and 13th centuries. They
are the following: the restoration of the study of Roman law as a result of the impetus for an interest in secular affairs; the expansion of
intellectual interests made possible by the emergence of universities;
the Aristotelianism itself of Thomas Aquinas’s philosophy, given that
Aristotle was considered a pagan thinker; naturalism in the arts and
in the literature, and development – although incipient – of the scientific research demonstrated in the works of Roger Bacon.
Soon people began to appear who were setting themselves as
protectors of knowledge and the arts. The most prominent ones were
the members of the Medici family of Florence, the Sforza of Milan, the
Este of Ferrara, and Alfonso of Naples. Most of these protectors were
wealthy new merchants who made a fortune and became despots in
the city-states in which they lived. There were also ecclesiastical
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protectors such as Nicholas V, Julius II, Pius II, Leo X and Alexander
IV. The attitude of these men was vastly different from what could be
expected from an occupant of the throne of Peter, the fisherman. Luxury and opulence became part of Roman clerical life.
There is also the weakening of the Catholic Church as a striking element of the renaissance, and the contributory factors were several. The unity of the Christian-Catholic world got fragmented to the
extent that protestant uprisings were taking shape. The clergy gradually lost the monopoly of teaching, and the supernatural orientation
of the Middle Ages got substituted by applied science and reason (previously subordinated to divine revelation), thus asserting their independence.
The church's doctrinal rigour was very complex and it was
increasingly driving the people away from the Church. Moreover, the
behaviour of the members of the clergy was not exemplary, especially
that of the Popes like Alexander VI "The Borgia" whose daughter married three times and his son was the well-known tyrant Cesare Borgia.

The causes of the Renaissance
The historical period known as the Renaissance was born
from the confluence of philosophical, religious, political and economic causes.
The philosophical and religious causes of the Renaissance
caused a marked exaltation of religious faith. Parallel to this exaltation of faith, there is a growing increase in skepticism, a belief anchored with knowledge and with the domain of the forces of nature.
The pressure exerted by Christianity and autocratic governors thus
awaken a desire for freedom that is exalted, at the same time when
intolerance increases its neccessity. The Renaissance is, above all a
movement of discovering humans, alongside the great discoveries of
the Earth, which take place at that time. Humans emerge as the central theme of the Renaissance; whenever this phenomenon is observed, the valorization of freedom assumes the highest proportions.
It was natural for philosophy to suffer the influx of all these
tendencies and opinions that arise in the Renaissance. The Renaissance is a time of transition between the medieval and modern era,
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and as such it was characterized by various contradictions and a
wide range of ideas. The philosophies arising in this period find several contact points, sometimes making it difficult to specify their distinctive points. Yet, the most important one is Humanism.
It is quite common to speak of Humanism, because this is the
name given to the tendency that manifested itself in the Renaissance
and that produced the cult of classical antiquity, valuing the human
spirit. The scholars and the sages were called Humanists who, although not focused on classical antiquity, were concerned with a
broad reform of mankind and the installation of a new scale of values
that gave people all the dignity they deserved132. However, the differences that separate them from the humanism of the Middle Ages
should be highlighted. While that one sought to value the human as
an abstraction, the new humanism wants to value the human as a
person, as a personality, as a bearer of a spirit. Individualism begins
to gain contours. A significant figure of this time is the Dutch theologian Erasmus of Rotterdam133.
In the political aspect, according to Burns134, the Renaissance
came about in the midst of a real political whirlwind. The map of the
European continent was fragmented into a series of small territories
that were not yet unified in the States known today. In the political
scenario of this time, there were numerous revolts between parties,
along with disputes between small states that followed each other.
Among the causes of this chaos was the revolt against medieval collectivism, with the condemnation of pride and the praise of humility.
People ended up at the opposite extreme of the glorification and aggrandizement of the I. Almost all forms of egoism were then justified:
_______________
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Today, after bloody wars, the humanist theme resurfaces in various forms, such
as Christian humanism, libertarian humanism, socialist humanism and liberal
neo-humanism.
Erasmus of Rotterdam (1467-1536) warns the Church to deviate from its doctrine.
He writes a work called The Praise of Folly, inspired by the Humanism created by
Francesco Petrarca. Humanism says that every theory must be useful when applied for the wellbeing of people. Rationalism is only true if it is explained by people
themselves. Humans are the center of all reality. Erasmus, inspired by humanism,
states that in order to reach heaven, three things are necessary: sincere faith; a not
hypocritical charity - the conduct of the Church was hypocritical, asking for contribution; a hope that is not shameful (referring to the Church that had much and
asked for more). Erasmus warns, but he is not understood and he is expelled from
the Church. He says that only the insane are given the power to speak the truth
and not be punished.
BURNS. Op. cit. p. 404.
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the struggle for power and wealth, the pursuit of material and artistic
pleasure135 or the mere cruel suppression of political rivals. This created a favourable environment for banditry and a trenchant change
in social behavior. Another cause lied in the concern of the most
prominent citizens to simply accumulate wealth, not having time left
to take care of government business. Much of Italy's political turmoil
was due to a fierce commercial rivalry between the major cities. Indeed, almost all major disputes originated by one or another city in
attempts to dominate trade routes or destroy the rival city's trade.
At the beginning of the Renaissance, Italy was divided into
small territories, almost all being small independent republic cities
that, at the end of the Middle Ages had managed to free themselves
from the domination of the Holy Empire. Throughout their struggle
for independence, some managed to achieve a certain degree of democratic governmental organization but soon after they were losing the
defining traits of this democracy. There was a succession of powerful
usurpers who were dominating these cities. In 1311, the city of Milan
fell into the hands of a dictatorship headed by the Visconti family.
But perhaps the most famous example is the Republic of Florence
which in 1434 came to be dominated by the plutocrat Cosimo de’
Medici. The Medici family dominated the Florentine politics for sixty
years. After Cosimo, the main representative of the family was his
grandson Lorenzo the "Magnificent". The city of Florence has long remained the most thriving center of the Italian Renaissance which it
owes to these two men.
Even the States of the Church, covering a wide strip of land
that spread through the central part of Italy, did not differ much in
the general features of these republic cities. The Popes distinguished
themselves from Italian dictators only in terms of wealth, because as
far as political practices were made, they adopted the same expedients and strategies, hired mercenaries (condottieri) to wage wars and
used unchristian means to get rid of inconvenient rivals.
Regarding the economic aspects, a new lifestyle came to exist
within Europe, but it was manifested more clearly in Italian city_______________
135

The renaissance is the laicization of culture. The secularization of art begins to
emerge (becoming a layman). People begin to conclude that the works of art are the
fruit of their work and not of divinity. They cease to produce pictures of saints and
biblical passages and begin to produce landscapes and human figures. This form
of thought is founded on human reason, approximately by the sixteenth century.
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states. According to Marvin Perry, trade has become an increasingly
performed activity and prosperous marketers have played an important role in the city's political and cultural life. With the expansion
of trade and industry, the feudal values of birth, military prowess and
fixed hierarchy of lords and vassals gave way to ambition and personal fulfillment, whether in court, in the offices of the houses of
commerce or in the studios of the artists136. The Church gradually
lost many more of its possessions too. The bourgeoisie begins to feel
oppressed besides the Church, because the former charged the latter
charity, but accused them of the practice of usury.
From 600 to 1000, the people devoted themselves to the cultivation of the land and improved it by using the properties of the
Church and kings. About 400 years after the end of this period, the
bourgeoisie now gathers enough wealth to maintain itself and to
make exchanges. The moneychangers emerged from the trade between the cities, as the transport of money was extremely dangerous.
It marks the beginning of the banking activity. The moneychangers
charged a relatively high percentage of the value of the money transfer operations from city to city. This gain over a work considered unproductive was classified as usury by the Church. However, few saw
a hindrance in the condemnation of the Church, as not even all were
Christians.
In this way, the bourgeoisie gradually gathers power through
their work. It does not come to power through a philosophical creation, as the Church did. It comes to power with labor and begins to
theorize only after having taken it out of the hands of the Church.
The bourgeois theories only came later to legitimize the already conquered power. Along with economic power, the bourgeoisie gained
political power as train-bearer.
Thus, the Renaissance marks the beginning of modernity,
through the rupture between the Church and the power of the
Kings137. With the disengagement of the faithful from the Church,
that resulted from the decay of the prevalence of spiritual power, the
_______________
136
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PERRY, Marvin, op. cit. p. 218.
The rise of the bourgeoisie is also a cause of rupture. Along with economic power
comes also political power. On the one hand, there is the Catholic Church with a
Catholic King and on the other hand, there is the bourgeoisie and the Protestant
Church. The bourgeoisie and the lay governor marry in a Protestant church.
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Renaissance becomes a phase of transition between the theocentrism
and the rationalism of the law.

II. THE PROTESTANT REFORMATION
While the Renaissance was a Latin phenomenon, the Reformation was an Anglo-Saxon phenomenon. The Roman Church had
already taken profound dimensions. The Curia had become the largest financial and military institution in the world and the Popes maintained a splendid court at Avignon. The Church's reform movement,
however, demanded apostolic poverty and purity of life. The papacy
insisted on claiming the supreme spiritual and temporal power for
itself; each State’s own law rebelled against this claim and denounced
the worst abuses of the ecclesiastical administration, in the granting
of dignity, in the concession of indulgences and in the application of
sanctions. The number of orders and sects began to grow excessively.
The renewal of the Church, from its head and its members became
the great necessity of the time. The cult of relics already manifested
symptoms of degeneration. The sacred things were surrounded by an
unnecessary mystery. The meticulousness of catholic rites, the doctrine of the sacraments, the canon law now experienced the most
complete contestation by the reformer ideas. The question was, therefore, would there be a direct way to reach God? Would there be no
possibility for those who were willing to entirely give themselves to
Him by goodwill and imbued with sincerity?
Obstructed by wealth, addicted to international power and
protecting their own interests, the clergy became the target of countless criticisms. In the 14th century, as kings expanded their power
and urban centers, with their sophisticated lay staff, the bourgeoisie
that grew in size and importance, began to increasingly question the
universal Church and its clerical stratum. The idea among political
theorists of rejecting the papal pretension of supremacy over kings
already predominated. The idea of a universal medieval Christianity
led by the papacy, fell into real discredit. The theorists emphasized
that the church was only a spiritual organism and therefore its power
should not reach the realm of politics. They said that the Pope had
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no authority over kings, that States were independent of the papacy
and that the clergy should be submitted to secular law.

The Reformers and the propagation of Protestant Theories
Martin Luther (1483-1546) was a bishop in the city of Wittenberg, an unknown German religious and brilliant theologian who until then defended the theses of the Catholic Church. It was against
the campaign of indulgences that Martin rebelled. Parish priests and
collaborators roamed the alleys of the boroughs with a box asking for
contributions of money and every time a coin tinkled at the bottom
of the box, they said that a soul gained salvation.
Luther, echoing the revolt of the bourgeoisie, prepares a document with ninety-five theses and exposes it at the door of the Cathedral of Wittenberg, severely criticizing the routines of the Catholic
clergy. In essence of his theses, he demonstrated the paradox that if
the Pope preaches charity and has the power to indulge the sinners,
why does not he do it for free demonstrating that he is also charitable?
Although compelled to reconsider his position, Luther maintained it and he was excommunicated from the Church. He certainly
would have been burned, if it was not for the support of the princes
(sons of kings who lost power in favour of the Church), who asked
the Church to readmit him, which also did not happen, as the denial
manifested in the Diet of Worms. Faced with the catholic Church's
vehement denial of readmitting Luther, the princes attending the session protest and the political threat of this protest made them appear
in history as Protestant princes. Protestantism arises. Luther did not
really have a reform project, although he preached the need for it. His
theses, however, brought fundamental contributions, all in order to
guarantee greater Christian freedom in relation to the Church138:
• Salvation by faith: The Catholic Church said that people
would be saved by faith and good works. Luther said that
only good faith saves, good works are not necessary. It is
_______________
138

This liberation of the individual from the institution of the Church is also repeated
in relation to the institution of the State, giving basis to the liberal political model
that was beginning to gain contours.
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the principle of the sola fide (only faith), as a sufficient element for salvation, as long as it receives the recognition
(grace) of God;
• The free exegesis: The Church had a monopoly on the
scriptures, receiving the exclusive prerogative to interpret
them (exegesis). Luther preached that free exegesis is valid,
provided that it is done with faith. Luther translated the
Bible from Latin to German, bringing the knowledge of
God's words to all;
• Universal Priesthood: According to Luther, the Mass
could be prayed anywhere, and luxurious temples were unnecessary. The Church preaches without the church.
Another important reformer was John Calvin (1509-1564).
The religious Swiss is closer to the bourgeoisie than to the governors.
Calvinism is known by the so-called theory of predestination, which
says that people are born with their predefined destiny, leading them
to salvation or condemnation. The main sign of salvation is material
wealth, attributed by God. Man is born to obtain wealth and worship
divinity. The money must be saved, accumulating capital139. Therefore, the method to be fulfilled by man to achieve salvation calls for
work and for the worship of divinity140.
The spread of Protestant theories occurred quickly, mainly in
the central part of Europe, because in retribution to the princes for
the support given to him when persecuted by the Church, Luther
formulates the theory of the cujus regio, ejus religio – whose realm,
their religion. It states that the bourgeoisie must follow the religion of
_______________
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This capitalist accumulation will be contested by Adam Smith, Scottish economist
(1723-1790). One of the most influential theorists of modern economy. Responsible
for the Theory of Economic Liberalism, Smith says that rich are the nations where
money circulates. His emblematic work: An Inquiry into the Nature and Causes of
the Wealth of Nations, from 1776.
The method of Calvinism will later give the foundation for the creation of the American Methodist Church of Pastor Carlos Wesley. These radicals migrate to the U.S.,
becoming the Puritans, led by quakers. They contest part of the Calvinist system
being more radical because they preach that man cannot enjoy the fruits of his
labor. They spend only on the basics of human needs, saying that spending apart
from this is luxury. Money exists as a strong sign of salvation, the more is saved,
the more evident that signal becomes, in the same compass. Hence, the Protestant
religion inaugurating one of the foundations of the bourgeois economic model: the
capitalist accumulation.
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the governors, promoting the Protestantism politically. Many princes
broke definitely apart from the Church, feeling forced to do so to
strengthen themselves, as the temporal power they already accumulated was an obstacle to the political power of the Catholic Church.
This tendency got accentuated, causing a rupture in the Holy
Roman Empire and originating the principalities, each with their religion (hence the diversity of religions in the countries and principalities of Europe). The kings would even accept this division, but the
Church – that detained control of most kingdoms because it swore
the rulers in during the coronation rituals – does not accept the division. From the 13th to the 18th century (500 years) there are wars
between the Church and the principalities.
The princes who broke apart from their kings and the Church
are bankrupt because the collection remained almost entirely with
the Church. They must now maintain their territory and please their
governed, counting only on the skills of governing, quality called virtú
by Machiavelli.
Curiosities:
• The custom of decorating a pine tree at Christmas was created by Martin Luther, author of the Protestant Reformation of the sixteenth century. To show people what the
environment would be like on the night of Jesus' birth, Luther chose the pine tree, as it is one of the only species that
does not lose its leaves in the cold winter in the northern
hemisphere.
• According to a medieval legend, there was a female pope.
They say in France that a woman, who lived disguised as a
man since childhood, entered a monastery under the name
of Iohannes Anglicus of Mainz. In 855, she was elected a
pope, succeeding Leo IV. The farce was only discovered two
years, seven months and 14 days later, when the female
pope gave birth to a child. Sentenced to death, she was
dragged by a horse for 2 km from Rome, where she was
buried. The legend arose from the interpretation given to
the inscription PPPPPP, found on a statue in Rome of Juno
breastfeeding Hercules. They said that the letters meant
Papa, Pater Patrum, Partu Papissa Proditus, ie: "The pope,
father of fathers, discovered as a female pope by her
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parturition". The legend was spread by the Italian Pre-Renaissance writer Boccaccio and it was later used by
Protestants as an argument against the legitimacy of the
Roman papacy (Encyclopedia source April 2002).

III. NICCOLÓ MACHIAVELLI
An Italian philosopher and politician, who was born in Florence in 1469 from a traditional but modest family. He received his
education in humanities, he knew Latin very well and probably some
Greek; he was, in any case, a great connoisseur of the classical texts.
It is speculated that his reduced knowledge of the Greek language
did not give him access to the moral standard of the philosophy of
Socrates, Plato and Aristotle, which is why a great concern with moral
rules cannot be found in the structure of his ideas.
In 1502 he spent five months serving as ambassador to
Cesare Borgia, general captain of the Catholic Church in Rome and
son of Pope Alexander VI. Unscrupulous statesman, Prince Borgia
dominated the papal government and used every means to conquer
new lands and extend the domination of the family in Italy. With the
end of the Republic in 1512, Machiavelli lost his position and citizenship, got exiled in Florence. Gaetano Mosca tells that, in exile, Machiavelli.

far from any political activity, removed from the environment in
which he had lived until recently, deprived of the functions he had
carried out with passion, he felt obliged to take the life he described
so excruciatingly in his famous letter to Francesco Vettori. His only
consolation was reading the classics. Then, he applied the teaching
he took from his readings in Italy; he was increasingly convinced that
the constitution of a powerful state and a national army could free
Italy from the invasion of the barbarians. But it was necessary to
find the person who was capable of carrying out these daring projects. He hoped to have found this man in Giuliano de’ Medici, the
younger brother of Pope Leo X, since the House of Medici enjoying
Florence and the Papacy, was the most powerful one in Italy. He
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wished to write a kind of catechism, an anthology of maxims that
would allow the achievement of his great objectives. This political
treatise was the Prince, which was dedicated primarily to Giuliano de’
Medici and later, as a result of the latter's death, to Lorenzo de’ Medici,
nephew of Pope Leo X141.

He writes The Prince between 1513 and 1516, which is an essay about the art of good governance that is considered a masterpiece
to this day. Inspired by Borgia's political style of governing, he breaks
with Christian ethics by advocating the adoption of one’s own morals
in opposition to the interests of the State. He died in poverty and
ostracism in Florence in the year of 1527.
The Prince is a manual for governors, describing the art of being and of staying in power. Machiavelli sees Girolamo Savonarola –
a friar who ruled Florence for four years after the fall of the Medicis –
as an unwary prince, for not foreseeing the consequences of his acts,
so much so that the way he ruled led him to be immolated in a public
square. The way power was exercised caused the governed to turn
against the ruler himself. Machiavelli's other important work, " Discorsi sopra la prima deca di Tito Livio " written between 1513 and
1520, is a book of theories that refers to the mixed government of
Polybius (called the Seventh Form by Machiavelli) as the best form of
governance. However, the Discorsi presents a purely theoretical concern, because in practice the forms of governance are reduced to
those that have a real application, described in "The Prince".
Like every manual, The Prince merely enunciates a set of
practical rules to be applied by the Governor in his relationship with
the Power and with the Governed, not envisioning any theoretical
concern of Machiavelli in this work. Interestingly, by the clarity of his
text (unusual for the time) and by the strong mark of reality, even
being abasing in some passages and in others highly stimulating, it
is from The Prince that much of the systematization of the ideas that
allow to point him as the creator of Modern Political Science are withdrawn.
After Machiavelli’s work, governors no longer receive the
power consecrated by the Church. They obtain power by their own
hands and they must keep it with their own effort, governing
_______________
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MOSCA. Op. cit. p. 111.
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according to their virtú (own abilities). Machiavelli presents some conclusionsalong this line:
• Politics is the art of having power, of having more and more
power and of remaining in it;
• The territory of the European continent was permeated by
conflicts throughout its expansion, aiming to conquer territories and consequently power. In this context, the Prince
must be strong to maintain his territory and thus give security to his subjects;
• Very marked by philosophical traits in the classical Greek
period and impregnated by religious characteristics in the
theocentric period, politics is now treated by itself and in
itself in Machiavelli’s work. He separates morality and religion from politics.
Machiavelli is the first theoretician to lend scientific forums to
the analysis of politics, hence being appointed as the creator of political science, because he bestows a principle and a method on it:
• Method142 of the Realism: it says that politics is born of
effective reality (veritá effetuale) and in this reality the governor must be strong because he maintains his power and
thus gives security to his governed.
• Principle143 of the anthropological pessimism: it says
that the average person, the common governed, is untrustworthy, as they are never satisfied with their ruler. The
ruled is always a threat to the ruler, because they exalt the
past, they are always dissatisfied with the present, merely
trusting that solely the future will be better. As the Ruler
is the leader in the present, he will always be the target of
this tendency of the Governed.
According to Machiavelli, the forms of governance, following
the platonic idea, can be aristocratic and democratic. Following
_______________
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Understood as a procedure (set of phases) designed to bring the scholar, the scientist, closer to the object under study.
Term used in the sense already used by the pre-Socratic school of Miletus to refer
to any element capable of creating and sustaining a rational explanation about
reality.
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quantitative criteria, in the first one, there is the government of a
group and in the second one the government of the whole. A good
ruler is the one who knows how to remain ruler leading the state.
The term State was created from Machiavelli’s the statement
when dealing with his theory of the forms of governance; he states
that there is an institution that exerted and permanently exerts
power over people. The notion of permanence (remain=stare, of Italian) establishes the use of the term State, that becomes common.

The Prince
The Prince expatiates on the challenge of governing a state
based on reality, on experience, without being bound to any ethical,
moral or religious value. Machiavelli assumes that human nature is
profoundly egoistic. Thus he departs from a remarkably pessimistic
understanding of people and of reality, similar to the Christian one,
but devoid of the religious explanation that Christianity offers, according to which humans suffer from original sin. Therefore, it would
be necessary to subordinate these selfish impulses of individuals to
a greater selfishness: that of the Prince and of the State. There is the
construction of a political science of purely empirical and utilitarian
basis in The Prince, creating context for the most famous maxim that
"the ends justify the means".
The ultimate end is the State to which everything should be
subordinated, both the individuals and the moral and religious values. Individuals and values should be subordinated only to the interests of the State and they should be instruments of the governance, and may even be annihilated by their own State.
Machiavelli’s work was accused of being immoral, which gains
origin when confronted with the Thomist understanding that states
the existence of an eternal law, that is transcendent of the individuals
and the State itself, regardless of time and place because it is the
universal and immutable law144. However, the Machiavellian
_______________
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Robert Chisholm affirms that, in this regard, Machiavelli "is not simply inverting
Christian morality as if he were writing an unholy catechism or an 'anti-Aquinas'
as a response to Aquinas On Kingship. Rather, Machiavelli argues that Christian
morality, however useful an instrument of discipline it is in a purely private person,
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proposal is not in contrast with a transcendent, eternal, immutable
ethic; because it is purely pragmatic, realistic, objective and concrete.
Gaetano Mosca points out that The Prince could be divided
into two parts. In the first, the author points out several examples of
men who, in various circumstances, succeeded in rising to power,
remaining in it. Machiavelli bases the second part on the characteristics of human nature and announces precepts and advices for the
art of governing, illustrating it with several examples.
The author begins by saying that governments that have exercised authority over people can be divided into republics145 and
principalities. These can be divided into new, hereditary and mixed
principalities. Machiavelli judges that principalities that are founded
by heredity are easier to preserve because their subjects are already
used to obedience. However, in those that are called mixed, usually
born of a fusion of territories, the stability of power is slightly more
difficult, especially when the State is composed of a part whose nation is different from the previous one146. Machiavelli mainly focuses
his attention on the new principalities, that is, those founded by political skills, weapons or acts of banditry. As an example of princes
who used weapons and political skill, he cites Cesare Borgia and of
those who used acts of banditry, he quotes Oliverotto of Fermo and
Agathocles.
Machiavelli also deals with the military organization. He is a
notorious enthusiast of the national and regular armies, disdaining
the mercenary militias (codottieri) affirming that the prince cannot
trust the militias or allied armies.
The essence of Machiavellianism lies in chapters XV to XVIII
of The Prince, where Machiavelli profoundly examines the problem of
knowing what is the category of attitudes that the Prince is supposed
to have. It concludes that the prince in order to fulfill his ends (have
_______________
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is simply incompatible with politics as a practical activity." in CHISHOLM, Robert.
A ética feroz de Nicolau Maquiavel in Clássicos do pensamento político. EduspFapesp, 1.998, São Paulo, SP, p. 56-57.
Mosca states that in The Prince it seems to be the first time that the word republic
is used in the modern sense of state ruled not by a monarchy. Op. cit. p. 112.
To overcome these difficulties, Machiavelli points out four measures; 1st: that the
prince should live in the new part; 2nd: he should establish his colonies in it; 3rd:
he should prevent the influence or dominance of foreign nations in this region; 4th:
he should weaken the most powerful States and sustain the weakest. According to
the author, it is due to the fact that he has not implemented these measures, why
the King of France, Louis XII lost Lombardy.
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more and more power and remain in it), according to the occasion,
must practice the immoral act while striving to show that his conduct
is virtuous. Whoever does not act this way, will be certainly doomed.
Subsequently, the Florentine wonders if it is more convenient for the
Prince to be loved or feared. He says that the ideal is to be loved, but
as this is impossible, considering the weaknesses of the governed, it
is preferable that he was feared, because the fear of punishment is
more efficient, since those who love have a very weak and sentimental
connection and can betray the beloved. Those who love cheat, those
who fear do not.
In the following chapters, Machiavelli states that fortune,
that is, luck, partially collaborates in the successes and failures of
the Prince. The other part depends on his conduct and his personal
qualities. Here are some interesting aspects of the work.

New Principalities
They are generally created through the king's rupture with the
Church. It is an unstable way in which the Prince needs to use all
his virtú147 (skill put to achieve an end). The virtú must know how to
dominate the fortune (chance, unforeseen, good or bad occasion) and
should always be superior to it. In the new principalities, the prince
must follow the rules:
• Appear to be a good ruler, even if he is not, because the
discontent man generally forgets the good times;
• In the impossibility of being loved, establish oneself on
one's fear. The security arises from being feared.

_______________
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Regarding the term virtú in Machiavelli, Robert Chisholm points out that the literature on Machiavelli's use of the term "is large and I will not deal with it here,
except to note that it seems unanimous that whatever Machiavelli means by virtue
it is not what most people would identify with good conduct. Machiavelli’s notion
is much closer to the Latin virtus or "manliness and excellence,” or to the Greek
idea of arete, which may be translated as "the specific excellence of a thing”. This
meaning of virtue offers no immediately obvious limitation on the conduct of the
prince, other than to insist that he behave in accord with the specific excellence of
princedom, which begs the question." in CHISHOLM, op. cit. p. 59.
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Making use of the "good violence" – the one that is effective in
a single strike. Violence is sometimes necessary to eliminate the
memory of the previous Ruler (thus eliminating the possibility of his
comparison with the current one, exterminating his followers). In
such cases, the first strike must be intense, but effective, so that it
is soon forgotten, as the memory of the common man is weak;
• When practicing good, it must be done continuously and
in small doses, in order not to be forgotten, so that it is
always perceived and present in the memory of the Governed;
• "Bad violence" must be avoided. While good violence must
shrink perceptibly from the first (perhaps single) strike,
bad violence, because it is ineffective, maintains its intensity, does not shrink, thus attacking the very legitimacy of
the ruler, because it will encourage the antipathy of the
governed;
• Ensure the idea that the Church fulfils a determinant function, which is to maintain the society cohesive. The Church
forms the minimum moral148 and it functions as an instrument of cohesion by dictating the moral norms necessary
to keep society cohesive. The Church's discourse – especially the Protestant at that time – to her "sheep" says that
one man should not worry and motivates them to accept
the earthly "trials".
He argues that if man suffers here on earth, they will gain
heaven in the future. This discourse builds a factor of resignation
and contributes to keeping society reasonably united and submissive
to the sovereign. The prince must know how to take advantage of this,
as this way he is able to govern society as a whole, and not disaggregated individuals.

_______________
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Necessitá (minimum morals): The common man is weak and not trustworthy. It is
the minimum moral that allows the prince to exercise power over society. AN
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Mixed and Hereditary Principalities
In the mixed ones, the prince must behave:
• In case of annexation of another principality due to the lack
of a ruler, without excessive virtú, as the people already
have a defined system of governance, it is enough for the
prince, as a new ruler, to follow only the basic rules;
• In the event of annexation of a territory that was once dominated by another ruler who was killed or overthrown, the
prince must use much virtú to gather new peoples, as there
is a tendency of man to resist what is new or unknown;
In the hereditary principalities, in turn, the prince, having received the power from the king's hands, must follow the same pattern
of governance as his predecessor, ensuring the continuity that will
lead him to face very scarce and occasional resistance. It requires
little virtú.
The Prince of Machiavelli points to a transitory pattern of the
Ruler, as it is in a phase of profound changes in the political scene.
The principalities, in their vast majority, lasted about one hundred
and twenty years in Italy and after this period the bourgeoisie puts
strong objections to this form of government, creating a favourable
environment for the emergence of the great States. The creation of
the State has become irreversible.
Finally, the words of Professor G. Mosca are cited about what
represented the work of Machiavelli, as well as the author's own personality:
This man had the intention of teaching his fellow-men the art
of deception, of demonstrating them the advantages and necessity of
lying, he himself, as a writer, one of the sincerest men that ever existed. The professional honesty of the writer, which consists of exposing only his thoughts to the readers without worrying about the success or failure of the book, nor about the advantages or dangers that
it may bring to its author, Machiavelli possessed this virtue to an
exceptional degree, and this time sincerity contributed to his success,
because it made the content of the Prince better appreciated.
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BOOK IV – THE RATIONALIST IUSNATURALISM

CHAPTER I

THEORY OF THE STATES

I. THE RATIONALISM AND THE EMPIRICISM

From the two philosophical currents, the British empiricism –
by Francis Bacon, Hobbes, Locke, Berkeley, Hume – corresponds to
the positive and practical nature of the Anglo-Saxon mentality. Rationalism is originally French, founded by René Descartes.
Both philosophical currents began to have an intimate concern with the natural and exact sciences (physics, astronomy, mathematics) that in the seventeenth and eighteenth centuries reached a
huge development, whose applications exerted a strong influence on
contemporary philosophy. Empiricism appreciated the inductive (the
general rule is created from the particular case), experimental
method and rationalism valued the deductive method (the definition
of the particular case is extracted from the general rule). The world,
from then on, will no longer be understood as a great being animated
by a universal and cosmological law but as a great machine. People
had also come to be conceived in this way, praising themselves for
their autonomous reason.
In rationalism, the reason is the mark that is enough. It explains and accepts as valid what it can explain by itself. It departs

from reality as it appears to be explained from its causes. It departs
from the consequence in search of the causes.
We have seen before that in cosmological iusnaturalism man
can understand the cosmos, in theocentric iusnaturalism man seeks
to understand divinity and no longer the cosmos and in rationalist
iusnaturalism it is the reason that seeks to understand itself through
reality. People start to only believe what can be explained by their
reason.

Hence rationalism, instead of advocating a positive religion, an intuitive art, a concrete right, religious morals, will logically finalize in
natural religion (deism), in rational aesthetics (Boileau), in natural
law (Grotius), in natural morals (Rousseau) that will characterize the
enlightenment and represent the fundamental ideological assumptions of the French revolution together with the developments of empirical naturalism. With the Enlightenment and the French revolution, modern empiricism and rationalism will manifest themselves in
their concrete results: revolutionizing the practical, social, economic
world, after having silently revolutionized the cultural world149.

Empiricism and rationalism, these two movements from
where Kant will later get the fundamental elements of his philosophical synthesis, founded on one of the main pillars of modern gnoseology, they operated for almost two centuries and they were attacked
by religious authorities (the Church was no longer unique) and by
the university establishment of the time, because the germ of a future
political-religious revolution, even greater and more serious150 than
the resulting Renaissance was seen in them.
With the advent of rationalism, the theory of the divine power
of kings loses space in gradual counterpoint according to which the
power held by the monarchs has divine origin and, therefore, the king
never makes a mistake (the king can do no wrong, le roi ne peut mal
faire), it is only his subjects who do not have enough wisdom to realize the excellence of his acts. All this falls apart in the phase of rationalist iusnaturalism. Rationalism overthrows these theses and people start to believe in reality, explained through antecedent facts
(causes) creating a method of understanding reality (gnoseology)
_______________
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PADOVANI. Op. cit. p. 234.
Idem. p. 235.
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called empiricism. Gnoseology identifies the conditions through
which knowledge arises.
Applying empirical rationalism to political science, the emergence of the State is sought to be explained through the search for
antecedent facts, thus giving rise to contractualism, to explain the
emergence of the whole politically organized society from an ahistorical agreement, affirming that the State is the product of the authentic manifestation of the concordant will of all people.

II. THE MODERN NATION STATES

Until the end of the Middle Ages the individual had social importance in that he was part of a social stratum (clergy, nobility, people, corporations of offices) and not a subject of a State. Liberal individualism had not yet been established and until the 16th century
there was no political-legal concept of nationality. Medieval theorists
conceived the Christian Europe as a unitary community, in which
spiritual concerns about secular authority prevailed. According to
this understanding, the kings, whose power derived from God, should
not forget their obligations to comply with the divine Eternal Law,
interpreted by the clergy.
The ancient medieval political order – characterized by the
feudal particularism, by the vigor of local authorities and by a universal ecclesiastical authority – was dissolved and a new order
emerged in place of it according to which a state demarcated by a
territory became the main political unit.
Marvin Perry points out that in the early 17th century Europeans already developed the concept of the State as an autonomous
political unit to which subjects owe taxes and obligations. The essential prerequisite of the Western concept of the State was the idea of
sovereignty151. The State was absolute within its borders and all
other institutions, secular or religious, had to recognize its authority.
The art of governing became the domain of the possibility of
_______________
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PERRY. Op. cit. p. 250-251.
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channelling all the political forces of the rich and powerful to serve
the state. The power of the State was increasingly growing due to
large taxes and the creation of professional armies so that the State
became the basic unit of political authority in the West.
The Modern State is characterized, above all, by a dedication
to the nation152 denoted by the strong feeling of national pride. Only
one national language is used throughout the whole territory, and
those who live there partake of the feeling of sharing a history with
common cultural elements that simultaneously differentiate them
from other peoples. In the 16th and 17th centuries the national feeling
showed signs of growth, but it was in the 19th century that this attribute of the Modern State153 became the basic element of the European political life.

_______________
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In line with the so-called Theory of Nationalities, differentiating the concepts of
nation (a people with common cultural characteristics) and the State (a society in
which power is exercised in an organized way) it is concluded that in cases where
the nation does not have its own delimited territory and it does not have sovereignty
over its space, there is a strong tendency of constant wars for the occupation (takeback) of territory. This is the case of Palestine (against Israel), Ireland (against England), the Basques (against Spain) and the Gypsies who roam peacefully around
the world without a homeland.
For Luciano GRUPPI, the Modern State – the unitary State endowed with its own
power independent of any other powers – starts to be born in the second half of the
15th century in France, England and Spain; subsequently, it spreads to other European countries, including Italy. Consequently, Gruppi says that, since its birth,
the Modern State presents two elements that differentiate it from the States of the
past, that did not exist, for example, in the ancient Polis of the Greeks and Romans.
The first characteristic of the Modern State is this autonomy, this sovereignty,
which does not allow its authority to depend on any other authority. The second is
the distinction between the State and civil society, which will be evident in the
seventeenth century, especially in England, with the rise of the bourgeoisie. The
State becomes a distinct organization from civil society, although it is an expression of it. A third characteristic differentiates the State from that of the Middle
Ages. The medieval State is a property of the lord; it is a heritage state. The lord is
the owner of the territory and everything in it (people and goods). In the Modern
State, on the contrary, there is an absolute identification between the State and
the monarch, which represents the state sovereignty. Later, in the late 1600s, the
French king claimed "L ́e tat c'est moi" in the sense that he held absolute power, but
also that he fully identified himself in the State. Cfe. GRUPPI, Luciano. Tudo começou com Maquiavel. Porto Alegre, L&PM Editores, 1.980, pp. 7 e segs. in
STRECK, Lênio. Ciência Política e Teoria Geral do Estado, Porto Alegre, Livraria do
Advogado, 2000 p. 24-25.
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III. JEAN BODIN

Jean Bodin (1530-1596), the first theorist of the rationalism
is the one who firsthand theorizes about the creation of the States
and about the Republic in his work, that was written in French, "La
République154" and then translated by the author himself to Latin in
1579155. Bodin conceptualizes the Republic as "the set of families
united around the common good with sovereignty". Strongly influenced by Aristotle, he studies the family and uses it as a starting
point to develop his arguments. He adopts more conservative ideas
about the family than the Greek philosopher, because he makes use
of the Roman concept of the pater familias – giving the father unlimited rights over all family members. However, when dealing with slavery, he is more advanced than Aristotle, as he condemns the governments that tolerate it, both in Europe and in the colonies. Regarding
property, he has a fully consonant opinion with that of the Stagirite,
because he believes that without it, it would be impossible for people
to be interested in work and production.
Bodin is not a contractualist, he does not speak of State, but
of Republic. The individual only has value around a family and the
common good is something that everyone desires, gathered around
an ideal, with sovereignty. To theorize about the Republic, Bodin departs from the Corpus Juris Civilis of Justinian to classify the:
• Civitates superiorem recognoscens: cities that recognize
some kind of sovereign, being subordinates to it.
• Civitates superiorem non recognoscens: cities that do not
recognize any kind of sovereign, not recognizing any power
that is superior to them.
Bodin's concept of sovereignty comes from cities that do not
recognize anything superior to their kings or princes. Sovereignty is
superior to autonomy. This indicates the power to act subordinate to
_______________
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Gaetano Mosca points out that "it becomes superfluous to remember that the word
republic was used in its former Latin sense, that is, with the meaning of "State".
Reading this work, it is clear that the author intended to remake, adapting it to his
time, the Policy of Aristotle, that he holds. Op. cit. p. 142.
Idem p. 142.
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a higher norm. That one conceptualizes itself as the greatest of powers. For him sovereignty is absolute, indivisible and perpetual: absolute because there is nothing superior to him; indivisible stems from
the fact that it is absolute. It is not fragmented, it is a whole and it is
perpetual that is born to have no end. Sovereignty tends to be perpetual.
Despite its qualities, sovereignty is limited. There is nothing
above it (there is no vertical limit), as long as it remains within its
(horizontal) limits, put by the interests of its holders.
Having conceptualized sovereignty, Bodin undertakes the distinction between ownership and the exercise of power. To be an owner
is to have something as one’s. In this case, being the owner of the
power. Bodin says that sovereignty belongs to the families (being still
attached to the tendency to value the social group), but it is materially impossible for the numerous families to gather at any time to
deliberate on all the matters that are of interest to the Republic. This
practice, perhaps feasible, would make any political decision-making
process impossible. So families gather and hand over the exercise of
power to someone they choose, especially for this purpose, the sovereign. They only give him/her the exercise, never the owner of the
power, which is why the sovereign always acts in a limited way, because the limits are outlined for him by the interests of the holders.
The Ruler does not receive Power as his own, hence why, being subordinated to the interest of the holders, the exercise of power is externally limited in order to prevent the practice of despotism, avoiding
tyranny and totalitarianism. These limits horizontally provide the
very design of sovereignty, having defined the space where it exists,
being clear that sovereignty knows no vertical limit because it is conceptually the greatest of powers.
Jean Bodin creates the modern concept of Republic with this
theoretical backbone, calling the division between the ownership and
the exercise of the power Constitution.156
_______________
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The Federal Constitution of Brazil, Art. 1, single §, follows exactly Bodin's distinction when it foresees that: "all power emanates from the people, who exercise it
through elected representatives or directly, in terms of this Constitution." This is a
fixed clause because, engraved in stone, it cannot be amended unless the Constitution itself is repealed. Also the Federal Constitution, Art. 60, § 4, says that "the
proposed amendment to abolish the following proposals will not be the subject of
deliberation: The federative form of the State; Direct, secret, universal and periodic
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Formal isonomy also originates from the ownership, as they
are all equally holders of the same portion of Power. In this way, by
making the Ruler exercise power on a temporary basis (alternating
mandates), the possibility of also becoming rulers opens up equally
to all the governed.
There are three orders of horizontal limits to sovereignty:
• Family law: life, freedom and property.
• The laws of the church: Coloquium heptaplomeres: Neither
the Republic nor the Church can dictate the religion for their
governed. Bodin preaches religious freedom and revokes the
principle of cujus regio, ejus religio created by Luther.
• Legis Imperii or Laws of the Power: Bodin says that the
new ruler must be chosen by the people, that is, by families,
revoking the tradition according to which the king's son will
also be king.
Obeying these limits, the sovereign exercises the power to create laws, that is to say, to pronounce them according to the desires
of his/her governed. However, the sovereign does not subordinate
thyself to the norms (s)he makes, as, whenever (s)he deems it necessary to change or revoke them, he has the prerogative to do so. The
sovereign is legibus solutus (where the law ends).
Jean Bodin, combining the concepts of ownership and exercise of power in the light of the classical theories of Plato and Aristotle, developed a Theory of Forms of Government, which could be
called "Forms of Constitution" in a modern way:

_______________
voting; The separation of powers; Individual rights and guarantees." Therefore, the
followings are distinguished:
•
MATERIALLY CONSTITUTIONAL NORMS: they only deal with ownership and
exercise, the way they are exercised, who exercises them.
•
FORMALLY CONSTITUTIONAL NORMS: more common in analytical Constitutions, they discipline matters that could perfectly appear in the text of ordinary law, such as social security, environmental protection, appearing in
the Constitution at the discretion of the legislator.
ATTENTION: the Materially constitutional norms are hierarchically superior to the
formally constitutional norms. If the formally constitutional norms are contrary
to the materially constitutional norms, it will become an unconstitutional constitutional norm.
BOOK IV – The Rationalist Iusnaturalism

171

Regarding Ownership

Exercise of Power

Monarchy
(only one holder)

Monarchy
(only one exercises power)

Aristocracy
(ownership of a small group)

Aristocracy
(a group exercises power)

Democracy
Democracy
(ownership of all the people)
(all the people exercise power)
Source: adapted by authors (2021).
ATTENTION:
The materially constitutional norms are hierarchically superior to the formally constitutional norms. If the formally constitutional norms are contrary to the materially constitutional norms, it will become an unconstitutional constitutional norm.

Bodin multiplies them by themselves, generating nine different types of government:
MONARCHY
Monarchical Monarchy
Aristocratic Monarchy
Democratic Monarchy

ARISTOCRACY
Monarchical Aristocracy
Aristocratic Aristocracy
Democratic Aristocracy
Parliamentarians are elected and they exercise the power

DEMOCRACY
Monarchical Democracy
the people owns the power but the president exercises it
Aristocratic Democracy
Democratic Democracy
it is called direct democracy (*)
Source: adapted by authors (2021).
(*) Practical examples of direct democracy are the plebiscite, the consultation and the
referendum. The Plebiscite is a popular consultation that precedes the making of a law
and the Referendum is an approval of the people of a law (or part of it) already voted
by the legislative organ. The Consultation is merely a question to know the popular
opinion, it is not binding as the plebiscite and the referendum.

Bodin is the first theoretician of Modernity to present a Theory
of Domination, always aiming to explain why whoever wins the war
assumes the prerogative to dominate the defeated. It speaks of ex
delicto domination (by damage) from the affirmation that reason is
always with those who win the war. Thus, if the loser did not have
reason, they must be submitted to the winner as a way of compensating for the damage that their unreasonable resistance caused.
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However, the first Theory of Domination of the West, was formulated by Aristotle. It deals with an ex natura domination (by nature), explaining that some people are born without the condition of
commanding their own lives. Unable to do so they must be submitted
to the will of a lord. Thus, Aristotle justified the Athenian slave system, reducing servitude to a practice determined by nature.

IV. THOMAS HOBBES

Thomas Hobbes (1588-1679) is an absolutist theorist157. Being born in Oxford, England, Hobbes is a graduate of philosophy and
is appointed to become a tutor of Lord Ashley (Count of Cavendish –
Gaul), son of Charles II, sovereign of England of that time, of the Stuart Family lineage. Sir Oliver Cromwell, ruled for about eleven years
(Cromwell Republic) through a military coup, then he was arrested
and beheaded. Charles II assumes power, who appointed Hobbes to
be his chief advisor.
The theme of Hobbes' study is absolutism. Hobbes is the first
contractualist theorist158. Hobbes' has three fundamental works
_______________
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Norberto Bobbio defines absolutism as "that form of government in which the
holder of power exercises the latter without dependence or control of other powers,
higher or lower. Entirely different would be to define it as a 'political system in
which the sovereign authority has no constitutional limits', or just as a 'political
system that is legally implemented through a form of State in which all authority
(legislative and executive power) exists, without limits or controls, in the hands of
a single person'. The decisive problem is that of limits: regarding it, the Absolutism
clearly differentiates itself from tyranny, on the one hand, and cesaropapist despotism, on the other. First of all, in fact, the valid reduction, although elementary,
from the fundamental principle of absolutism to the legibus solutus formula referring to the prince, implies autonomy only of any external legal limit, including the
norms placed by natural law or by divine law; and also, most of the time, of the
"fundamental laws" of the kingdom. Therefore, even in its most radical theorizations, it is an Absolutism related to the management of power, which, in turn,
hurts internal limits, especially constitutional ones, in relation to the values and
beliefs of the time. Therefore, Absolutism is not a tyranny." BOBBIO in Dicionário,
op. cit. v. 01, p. 02.
"In a very broad sense, Contractualism comprises all the political theories that see
the origin of society and the foundation of political power (sometimes called
potestas, imperium, Government, sovereignty, State) in a contract, that is, in a tacit
or expressed agreement between most individuals, an agreement that marks the
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brought together in a systematic unit, a trilogy titled Elementa
philosophiae. In chronological order they are: Elementorum philosophiae sectio tertia de cive (1642); this work was later elaborated and
expanded in his masterpiece in English, the Leviathan (1651), the
gigantic biblical monster, which symbolizes the State; Elementorum
philosopiae sectio secunda de homine (1658). Hobbes was an independent spirit; suffered the influence of Galileo and Descartes. He left
deep traces in England.
Imbued with mechanical and dynamic materialism, Hobbes
explains morality and politics, starting from a pessimistic understanding of man as a being that always tends to seek immediate material satisfaction. It is a fundamentally egoistic being.
Morals should not suppress this egoism, but value it in a
higher and refined egoism, applying reason to what he called blind
egoism, turning the mere pursuit of pleasure into something useful.
Therefore, not by sociability or sympathy, but by this enlightened egoism, people renounce their original egoism, in favor of the "state of
nature", in which they live disorganized and as an enemy of their
similars, and if they get united in the civilized state, in a political society: a disciplined egoism arises from the egoisms in shock. In the
state of nature, whose hallmark is freedom (unlimited by definition)
in which people are naturally egoistic having needs of the same
goods, are fatally enemies among themselves: "homo homini lupus"
("man is wolf to man") this is the maxim that synthesizes this idea of
Hobbes. The political thinker also claimed that men live in a perpetual and universal struggle in which not even life is safe: "Bellum omnium against omnes" – " the war of all against all".

The Leviathan
The Leviathan159 is imbued with a pessimistic view of man and
state. By their own egoisms, people are forced to leave the condition
_______________

159

end of the natural state and the beginning of the social and political state". BOBBIO, op. cit. v.01, p. 272.
"In order to show the omnipotence that the idealized government must possess,
Hobbes compared it to the monstrous fish mentioned by the Bible, that is, the
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of the war of all against all (where freedom exists and peace does not)
in order to get united, renouncing these contrasting egoisms through
an agreement of wills. However, this pact of non-aggression would
not be effective against the eventual and fatal re-emergence of individual egoisms, if there was no force, a greater egoism, that is capable
of dominating them by force. In this way, each individual gives all his
original freedom, all particular rights and powers, their own freedom,
to a higher power, to the State, to the sovereign to be protected by it
against the egoisms of other individuals. Now everyone has the guarantee of peace and no freedom.
According to the doctrine exposed in The Leviathan, the sovereign has no duty towards his subjects, as the pact is not realized
between him and his subjects, but only among the subjects, who put
the power in the hands of the sovereign to their advantage. Hence the
absolute, unlimited power of the sovereign. Only he possesses the
power of nature, the original egoism, and, having the force at his service, he can make this right of his fully respected. Given, therefore,
the naturalistic and materialistic understanding of Hobbes, in which
there is no place for spiritual, moral or religious values, the sovereign
can assert what best pleases him, nothing being superior to him, not
even religious or moral laws. He can therefore legislate even these
issues, establishing what is holy and just, as he pleases. And the
State, which should arise to provide the greatest good for the subjects, ends up becoming the great Leviathan, the "immortal god", who
absorbs all individuals.
Bertrand Russell, commenting on Hobbes' work, states that:

the supreme power, whether it is a man or an assembly, is called
sovereign. The powers of the sovereign, in Hobbes' system, are unlimited. There is the right to censure any expression of opinion. It is
assumed that its main interest is the preservation of internal peace,
and that, therefore, it will not use the power of censorship to suppress the truth, provided that a doctrine contrary to peace cannot be
true. The laws of property must entirely be subject to the sovereign,
given that in a natural state there is no property whatsoever, and

_______________
Leviathan, which, being the greatest fish of all, prevented the strongest from swallowing the little ones" in MOSCA, op. cit. p. 191.
BOOK IV – The Rationalist Iusnaturalism

175

therefore the property is created by the government, which can freely
control its creation160.

Similar to other classical political philosophers, in accordance
with what João Paulo Monteiro states, Hobbes recognizes the three
forms of government that were considered traditional since Aristotle:
the monarchy, the aristocracy and the democracy, but, Monteiro
points out, that what Hobbes means by aristocracy has nothing to do
with the interests of the nobility161. He clarifies that the idea of the
sovereign in Hobbes is not synonymous with absolute monarchy, although the philosopher expresses a notorious preference for this form
of government:

The sovereign can be just one person (monarchy), or an assembly
formed by all citizens (Hobbesian style direct democracy) or, else, it
can be an assembly consisting of only a proportion of the citizens
that are chosen in order to constitute the 'sovereign' – and this is the
case when we have an aristocracy. That is, the members of a
'Hobbesian aristocracy' have to be chosen by all citizens, and the
blood ties or noble lineages are of no value: only the consent at the
time of the pact (chapter XVII) can legitimize the Hobbesian model of
the aristocracy, at least in the case of a State consisting of 'institution' or contract (chapter XVIII)162.

Therefore, in front of the sovereign, which can be understood
as being the modern State, individuals have their freedoms greatly
diminished. The State must ensure peace; this is its role. In this way,
the State may dispose:
• Of the Rights of the freedom of the individual;
• Of the goods of the individual, when in security of these;
• Of peace itself, to secure it through war;
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RUSSELL, Bertrand. História da filosofia ocidental. Cia. Ed. Nacional, São Paulo,
SP, vol. 03, p. 78
MONTEIRO, João Paulo. A ideologia do Leviatã hobbesiano, in Clássicos do Pensamento Político, op. cit. p. 80-81.
Op. cit. p. 80-81.
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• Of the lives of individuals (taking life), as long as it is to
protect social peace;
The state will have to be stronger than any individual, to be
able to face power and ensure peace. It must have the power to eliminate anything that can disturb the guarantee of peace and for this,
it has a monopoly of the force (police, Judicial Power). The State must
be authoritative and should not care what the individual thinks, as
long as he strives for the common good, which is the preservation of
peace.
Russell points out that, according to Hobbes, rebellion is evil,
not only because it usually fails, but because, when it triumphs, it
sets a bad example and teaches others to rebel as well. The Aristotelian distinction between tyranny and monarchy is rejected; a "tyranny", in accordance with Hobbes, is simply a monarchy that does
not fulfil its title163.
The State has supremacy over the individual and individuals
are equal among each other, but not before the State. The relationship between the State and the individuals is political, marked in
one pole by State Power and in the other by the subjection164 of individuals. The relationship between individuals is legal, because by
completely renouncing their original freedom, the individuals give it
to the State, thus creating it, and once created, it limits these freedoms and gives them back to the individuals. Limited freedoms, thus
institutionalized by the State, are called rights, which only find a
place in inter-individual relations, never between the individual and
the State. The relationships between individuals, based on formal
isonomy, involve reciprocal rights and duties. However, in the relations between the State and the individual, there is no bilateralism.
But when giving the individual a function to exercise power
on behalf of all, one must time set limits at the same. The powers
shall be just sufficient for the performance of the function. If they are
exercised outside the function, there is excess function. The State
does not just have a duty to guarantee peace. This is not simply a
duty. It is its very reason for existing (ratio essendi). The less the State
guarantees peace (today it would be called security), the less the State
_______________
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RUSSELL, op. cit. p. 78.
A situation in which one finds who cannot offer any kind of resistance.
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exists. The individual may not demand anything from the State, provided that it fulfills its function.

The structure of the Hobbesian Theory
Thomas Hobbes's way of thinking is composed of two fundamental structures: the extreme materialism and the conflicts between
the royal power and the English parliament of the seventeenth century. Hobbes, being an intimate spectator of this political moment
that England was going through, opted for an excessive strengthening of authority and militarism of the executive power and, above all
for the rigid control of all forms of intellectual expression in society.
The history, however, was not at all sympathetic to him and preferred
to recognize the success of the ideas of his contemporary thinker,
John Locke. In 1689, the liberal forces prevalent of the time in the
English Parliament defeated the royal absolutism of the Stuart dynasty, instituting the separation and the autonomy of powers, creating
a favorable environment to the advent of civil mentality, recognizing
religious freedom and plurality, and providing freedom of expression.

V. JOHN LOCKE

John Locke (1632-1704) was born in Wrington and studied
philosophy, natural sciences and medicine at Oxford University. He
was the personal physician of the Count of Shaftesbury - Lord Ashley.
He was a diplomat and served in the English delegation in Brandenburg in 1665. Subsequently, he went to France where he kept in
touch with great thinkers and the most outstanding personalities of
the French scene of the "grand siècle". When King Charles I started
to politically persecute the Count of Shaftesbury – for whom the philosopher never ceased to be faithful, both took refuge in the Netherlands in 1683 where they were welcomed by King William of Orange.
Locke's notable works are: The Second Treatise of Civil Government (1689); An Essay Concerning Human Understanding (1690);
178
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Some Thoughts Concerning Education (1693). The main sources of
Locke's thoughts are the scholastic nominalism, whose famous center was the Oxford University; the English empiricism of the time,
also Cartesian rationalism.
Locke believes that the purpose of philosophy is practical and
essentially moral, that is, philosophy must provide a rational norm
for people’s lives. Being strongly influenced by empiricism, Locke
feels the need to institute an investigation on human knowledge,
elaborate a gnoseology, to find a criterion of truth. It can be stated
that the first part of his philosophical concern revolved around this
question of gnoseological order, in order to soon move on to a moral,
political, educational and religious philosophy.
Locke never studied politics. However, his writings gave rise
to the Glorious Revolution, constituting a foundation for the Constitutional Monarchy165. His political work is the basis for limiting the
absolutist power of the government. Locke's political thinking is especially exposed in the work The Second Treatise of Civil Government,
published in 1690. In this book, he presents a theory of limited government and tends to justify the new system of parliamentary government established in England as a result of the revolution166.
In Locke's thought the Natural Law was based on the affirmation that all people originally came in a natural state, in which
absolute freedom and equality prevailed and no government existed.
The only law was the natural one, that each individual rationally imposed on himself to protect his natural rights of life, liberty and property. Locke claimed that in no time people realized that in the natural
state, the disadvantages were greater than the advantages. When
each individual tries to impose their own rights, confusion and
_______________
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The Constitution of England does not exist in a written form. What exists is a set
of practices gathered throughout history that are considered healthy by the English
people in their relationship with power. There is a relationship of trusting the ruler
– trusteeship (curatorship, administration). The governor must explain the House
of Lords why he made such a decision. What is good for the people is a customary
constitution. As the previous king communicated with the parliament through an
emissary, so does the new governor.
In England James II took power after the death of his brother Charles II. James II
sought to lead the country to Catholicism again to the detriment of Parliament.
Meanwhile, William of Orange, the prince of the Netherlands, mobilized the Parliament and the troops abandoned James II. In 1688-1689, the Glorious Revolution
successfully conquers the streets and brings back William II, who returns as William III.
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insecurity become inevitable. As a result, individuals agreed on establishing a civil society, establish a government and hand over certain powers to it. But they did not make this government an absolute
government. The only power they gave him was the executive power
of the law of nature. Since the State is nothing more than the combined power of each member of society, its authority cannot be
greater than what these people had in the natural state, before constituting society and granting it to the community. Locke said that
all powers that are not granted, are expressly reserved for the people
themselves. If the government is to exceed or abuse the authority that
was explicitly granted to it in the political contract, it becomes tyrannical and the people then have the right to dissolve it or rebel against
it.
Locke strongly condemned absolutism in any form. He denounced the despotic monarchy, but was no less tolerant of certain
despotic attitudes of parliaments. Although he defended the supremacy of the legislative power, he refused to recognize it as an unlimited
power. Defending the government being instituted among people for
the preservation of the property – which was defined as understanding life, freedom and property – he denied authority to any political
agent to invade the natural rights of the individual. The natural law,
which gives body to these rights, was constituted in an automatic
limitation of all branches of government. According to Locke, the restriction of freedom of thought or even the confiscation and the redistribution of property cannot be taken as legal acts, even if there is
massive support from the people and their representatives, as these
initiatives would significantly hurt the Natural Law. The illegality of
these measures may justify the insurgency on the side of the prejudicated citizens. The British philosopher cared much more about the
protection of freedom than the promotion of stability or social progress. Locke expressed absolute aversion to any form of despotism.
Locke’s idea of the social contract is contrary to that of
Hobbes167. He has a more optimistic view and possibly the most
_______________
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"Reason comes to rescue people, suggesting them the various ways to achieve a
state of peace; but none of these paths can be followed as long as man lives in a
natural state, that is, in a state where general insecurity discourages everyone from
acting rationally. So the preliminary condition for achieving peace is the agreement
of all to leave the natural state and to institute a situation that allows each one to
follow the dictates of reason, with the security that others will do the same. For
people to live in peace, reason is not enough: if it was enough, there would be no
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rationalist one among the contractualists. Locke praises reason, but
contrasts Hobbes in that he claims it is necessary for people to have
a minimum of reason to enter into the contract. Locke speaks of a
collaborative reason and not of the mutual aggression that Hobbes
referred to.
Locke's contractualist doctrine expressed that the civil government is the result of a contract, being a matter purely of the world
of men and not deriving from divine authority. In his view, the government must require a certain obedience in order to be able to function, and the contract with the citizens is the most viable way.
The doctrine of the social contract in Hobbes was able to justify tyranny because it stated, after all, that there should be an agreement between all citizens to hand over all power to the chosen sovereign and he would have unlimited power, not being part of the contract. However, in the form adopted by Locke, the government is one
of the parties of the contract and it can be resisted if it fails to fulfill
its contractual obligation. Locke's doctrine is arguably more democratic and more sympathetic to the ideas of civil liberties than
Hobbes's; however, this doctrine of Locke restricts the political representation to only those who own property.
Regarding the criminal issue, Locke affirmed that the State
could not live with the crime because this "is an offense to Natural
law," he said. In a natural state, that is, before there was a State that
was legally constituted by the social contract, every person can defend themselves by exercising private justice. "Whoever sheds the
blood of man, by man his blood will be shed”168, and according to
Locke this is part of nature.
On the other hand, Rolf Kuntz commenting on Locke's work
in this respect, affirms that the penalty applied to the commission of
a crime should be proportional to the severity of this:

Crime breaks the balance. As executor of the natural law, one person
may have power over another as stated in § 8 of the Second Treaty,

_______________

168

need for the State, that is, for the civil laws (the natural laws would be sufficient).
It is necessary for people to agree to institute a state that makes a life possible
following reason. This agreement is an act of will. That way, the State is not a
natural fact, but a product of human will: it is the artificial human." in BOBBIO,
Norberto, Thomas Hobbes, p. 40
RUSSEL, op. cit., v. 03, p.166.
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but not an "absolute or arbitrary power" to impose a punishment on
the criminal that is without limit. Reason should prescribe the penalty that is proportional to the crime. The punishment, in the natural
condition as well, can be repressive or compensatory. Locke argues
that repression and reparation, 'are the only two reasons why one
person can impose damage onto another.' 169

The separation of powers and the State in Locke
The doctrine that the legislative, executive and judicial functions of the government should be kept separate from each other is
the characteristic of liberalism and it is clearly formulated by Locke,
especially regarding the executive and the legislative powers. When
Locke talks about the legislative one, he talks about the Parliament
and when he talks about the executive one he alludes to the King. He
considers the legislature virtuous and the executive power perverse
in a way.
Locke argued that the legislative power should be supreme,
but could be removable by the community. This statement shows the
periodicity of the election of the House of Commons by popular vote.
He also pointed out that in all well-constituted governments, the legislative and the executive powers are separated. However, it is interesting that John Locke did not undertake to define the place of the
Judicial Power, although according to Bertrand Russell this was a
"throbbing question170"at the time:

Until the [Glorious] Revolution, judges could be dismissed at any
time by the king; therefore, they condemned the king’s enemies and
absolved their friends. After the revolution the judges could not be
dismissed, except for a message from both Chambers. It was thought
that this would cause decisions to be dictated by law; in fact, in cases
involving a divided spirit, this served to replace the king's prejudices
with the prejudices of the judge. However, whenever the principle of
controls and balances prevailed, the judiciary power became a third
independent branch of government, alongside the legislative and the
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KUNTZ, Rolf. Locke, Liberdade, Igualdade e Propriedade in Clássicos do Pensamento Político, op. cit. p. 100.
Op. cit. p. 180.
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executive powers. The most notable example of this is the Supreme
Court of the United States.171

Locke says that the executive power performs four functions:
internal security; external security172; judicial service (whose job is to
analyze and conclude the occurrence of a crime, fixing the penalty in
concretu so that the executive branch may apply it) and, finally, the
diplomatic service.
The format of the State given by John Locke was what was
later called the "Liberal State", that is, a minimum State173 that exercises essential functions and that guarantees greater freedom and
autonomy to civil society, clearly contrary to the absolutist state of
Hobbes that placed the individual in manifest submission to the sovereign. By decreasing the State's operational space and expanding
the individual's space of action, the Liberal State is a formula whose
power is limited by its own power. The autonomy of the individual
lies in the fact that it is the individuals who make the law and say
where is the barrier is that limits the power of action of the State.
The executive power is always in the hands of the individuals
and not in that of the sovereign and the political notion of this Liberal
State of Locke is that of an executive power performing the four essential functions, insisting on the Judiciary Power was not one of the
three powers for the English philosopher – an idea that will only come
later with Montesquieu – but only a function of the executive; a legislative power and a power which he called confederate. This would
be the power that was supposed to represent the English State in its
relationships with other states. What John Locke called confederate
power is now treated as the Head of State and is exercised by the
Monarch174, while the executive power at the internal level is currently called the Head of Government, being exercised by the Prime
Minister.

_______________
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Op. cit. pp. 180-181.
This is evident in military service: the English army is submitted to the Queen and
not to the Prime Minister in order to avoid a coup d'état.
Minimum state refers to a state of small and agile structure because it is sufficient
for the performance of its few functions.
The executive branch is called the Head of Government today and it is exercised
by the Prime Minister.
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VI.

PARLIAMENTARISM AND ITS THEORETICAL FOUNDATION

Parliamentarism is the result of a historical experience. Its
matrix is found in the context of the British politics in the late seventeenth and early eighteenth century. However, it is worth noting that,
although there is an agreement that parliamentarism, as a regime of
government, began at that time, its historical roots date back for a
long time175. England maintained traditions of freedoms that could
not be ignored and the feudal ideal of a limited government, expressed in the ancient Magna Carta, that has never been completely
forgotten by the English people.
In 1254, for the suggestion of the British statesman Simon de
Monfort, the British Parliament got divided into two branches: the
House of Lords and the House of Commons, the first election taking
place. The first was composed of members of hereditary ownership
and the second by members who received elective mandates. Since
then the dispute of the Chambers about political hegemony began, a
conflict that lasted for centuries, especially during the Wars of the
Roses, until the House of Commons obtained political preponderance
in the seventeenth century.
In the Glorious Revolution, William III, the monarch of England, summoned the head of the victorious party for the first time to
form a cabinet; so the king stopped inviting the favorites of the monarchy to form the cabinet and started to invite the political leaders of
the House of Commons. Upon this historical initiative to replace the
king's favorites with the great leaders of the parties for the head of
the cabinet, the parliamentary regime emerged in England in 1689.
The central feature of the parliamentarism is the limited monarchy and the division of powers in which the monarch reserves the
exercise of administration, defence and foreign policy to him/herself,
_______________
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In order to identify the origin of the word parliament, Pinto FERREIRA points out
that: "In the 11th century, in England, the English monarch was surrounded by
his vassals, by the Court, called Curia Regis, of those nobles who were most connected to his person, and this Curia Regis allowed for a double evolution. Developing on the expanding side it formed the Magnum Concilium, designated as Parliament in the 13th century. It was when the word parliamentum appeared. Therefore,
the word originates from the medieval public law in England, and not from the
Greco-Roman public law" in Encyclopedia Saraiva de Direito, Saraiva, São Paulo,
SP, 1980, vol. 53 p. 128.
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while the Parliament undertakes legislation and taxation. This division of powers required collaboration between the monarch and Parliament for the smooth functioning of public affairs. In order to facilitate it, the English monarchs adopted the practice of choosing their
ministers according to the prevailing current in the chambers, which
defined one of the traits of the future parliamentarism: the political
identity between the ministry and the parliamentary majority.
It is known, therefore, that the Parliament was born as a legislative extension of the so-called King's Court; however, at the same
time, parallel to this, it developed restrictively, when a smaller body,
called the Private Council, started to be constituted of the king's advisers in the Curia Regis. Those counselors who advised the monarch
about the internal and foreign policy of the country on matters related to taxes met in the royal palace. These private councilors gathered in a reserved room of the palace, in an office. That is where its
name comes from. It was the councilors who advised the monarch,
hence the designation of Cabinet Government176.
The next step that was of relevant historical importance in the
parliamentarism was the emergence of the figure of the "Prime Minister". This was one of the unluckiest fruits of the hereditary succession of the British throne and less institutionalized practice. Excluding the Catholic branch of the Stuarts from succession, upon the
death of Queen Anne (1665-1714), George I and George II came to
the throne, thus the power falling into the hands of the German
princes of the house of Brunswick-Hannover. George I inherited the
British throne being completely unaware of English affairs and even
the language of the people who he would rule. Provided this, the king
left the general direction of the government and the presidency of the
councils of the State in the hands of one of his ministers (Lord Walpole), and ceased to attend the meetings because they did not arouse
his slightest interest. Hence, the well-known figure of the Prime Minister emerged as the true head of the government177.
_______________
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In England, there is a spectacular functioning of the regime, because the cabinets
are generally very stable. For example, there is a false idea of parliamentarism with
its sophisticated image in France. In England there is great stability of the regime,
because the cabinet lasts a long time. Examples are the offices of Robert Walpole
that lasted from 1724 to 1742; Pitt who held office from 1783 to 1801 and Margaret
Thatcher who held the post for eleven years, from 1979 to 1990
Among the responsibilities of the Prime Minister, it is worth noting that (s)he
should appear periodically in the parliament to explain how (s)he is conducting the

BOOK IV – The Rationalist Iusnaturalism

185

The parliamentarism that was established in the last quarter
of the eighteenth century in Great Britain, was the kind that came to
be called a dualist. Dualist because the cabinet, in order to maintain
itself needed parliamentary support, and in order to constitute itself
depended on the will of the sovereign. A double trust was thus
founded: that of the king and that of Parliament178.
In England, an authentic system of political stability of ministries really works, which is first and foremost due, in a way, to the
British electoral regime. Moreover, there is a strong disposition for
that people to have a balanced, serene policy that is free from emotional impulses. When other countries tried to get the English panorama somewhat artificially acclimated, it was not successful, as they
lacked the first article of the English Constitution which is the English people.
Thus, English Parliamentarism is a regime of division of powers, to the extent it adopts the classic distinction of the functions of
the State and its attribution to various bodies.
_______________
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state or to be questioned by the House of Commons, where the Lords may participate. (S)He is questioned by the representative of the opposition party (speaker).
The Prime Minister is the Head of the Cabinet (Cabinet is the name given to a room
near the throne room, where the former sovereign, who did not speak English,
forwarded his instructions to the deputy in charge of representing him in Parliament. The Prime Minister being the Head of the Cabinet, (s)he appoints the ministers and thus forms the cabinet of integral composition. The opposition party(s)
elect(s) the shadow cabinet, which supervises each of the five ministers. The
speaker is the one who interrogates the prime minister him/herself. During the
interrogation, the Prime Minister is questioned who is responsible for explaining
the reasons why he took this or that attitude to the whole parliament, the reason,
for example, of a certain expenditure, whether the expenses are commensurate
with the returns, and other matters. There is the motion of censure whose function
is to heckle the Prime Minister if his/her explanations are not convincing; this
questioning is generally perpetrated by the opposition party. The consequence, in
practice, is the representatives’ loss of confidence in the Prime Minister. If the motion is approved, (s)he must resign together with all the ministers (s)he has appointed. If the parliament does not reach a consensus regarding the name of the
new prime minister, the monarch may dissolve the parliament, exercising his/her
royal prerogative. The motion of support exists too. In this, the Prime Minister asks
for the support of parliamentarians, justifying their motives. If the motion is not
approved by the Parliament it again means that the relationship of trust was not
maintained, imposing the resignation of the Prime Minister and the fall of the entire
Cabinet. Therefore, a prime minister remains as long as (s)he has the support of
the Parliament.
The opinion of the lords and deputies is the expression of the State. It is presumed
to be the expression of the people, in a relationship of trust – trusteeship (administration). The power relationship is a relationship of trust and this trust is the
basis of the English Parliamentarism.
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However, the Legislative and Executive branches are inter-dependent. In fact, the government in order to remain in power depends
on the support of the parliamentary majority, which can at any moment, either by voting a motion of no-confidence, or by rejecting a
request for a motion of confidence, forcing it to resign. On the other
hand, the Legislative branch, or at least the House of Commons, can
be dissolved by the Government, calling for a new election.
As mentioned above, the parliamentary executive branch has
a dualist structure. The king, or the President of the Republic is the
Head of the State with representative, ceremonial and council functions, while the government is exercised by a collective body and
Council of Ministers or Cabinet. Lately, however, Constitutions have
appointed a chief to the front of this council that is the prime minister, president of the council or chancellor, the true head of government.
Politically, however, parliamentarism is a single name for two
different regimes: one is the parliamentarism when supported by a
real and rigid bipartisanship; another, when founded on the plurality
of parties, but it is very close to that when there is a dominant
party179.
In the first case, it is a regime with clear governmental preponderance where the legislative and executive branches are concentrated in the background. In fact, having the summit of the party in
majority in the government with a rigid and disciplined structure, the
House is limited to debating and approving what is determined by the
Government. On the other hand, it is democratic, since it is ultimately up to the people to opt-in the elections for the political line to
be effected in the conduct of the State180.
The second is characterized by frequent crises with long periods of parliamentary preponderance and governmental inaction
_______________
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The conservatives sit in the right wing of the English Parliament. On the left wing
there are the liberals and also Labor parties. Very rarely there is a change of party,
not because it is prohibited by law, but because it indicates a lack of conviction in
what the deputy himself advocated.
When they go to the polls, the English are already choosing the way they want to
be governed. The chamber consists of 572 lords and 770 Deputies. The more people
are in the government, the lower the risk of wrongdoings. When they choose the
deputy, they are saying that the future Prime Minister will be from this party. When
chosen, the Prime Minister gets disjoined from the party and becomes part of the
executive power, exercising the Head of Government. He will rule until the end of
his deputy term. If re-elected as a deputy, he could be re-elected as Prime Minister.
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alternating between them with brief moments of predominance of the
cabinet. Always being supported by an unstable coalition, in general,
the Cabinet resigns to moving according to the taste of the parliamentary majority it does not control. However, at times when the
Government foresees to adopt more radical measures, the Legislative
power must accept it silently, thus remaining for a short period, before restoring its dominance. This Parliamentarism is extremely unstable, often replacing the cabinets with others in general that are
very similar to those replaced and whose permanence in power is no
longer either.

VII.

BARON DE MONTESQUIEU

Charles-Louis de Secondat Baron de Montesquieu, was born
in 1688 near Bordeaux in Southwestern France. He was a son of an
ancient noble family, and at the age of 27 he inherited the position of
Magistrate in the French Constitutional Court from his uncle, because at the time the positions could be acquired by inheritance or
by purchase as any property. Ten years later (1726) he sold this position after having already published the work that began to give him
notoriety, the Persian Letters (1721).
Montesquieu, however, took twenty years to write his greatest
work, The Spirit of the Laws, published in 1748. In this time, he traveled through Europe, got to know England, a country that exerted a
strong influence on his political ideas. He wrote other books, of which
the most important one is the Considerations on the Causes of the
Greatness of the Romans and their Decline (1734). With the Spirit of
the Laws, he studies the forms of government, relating it to the species of society, being one of the first to articulate the political, the
social and the geographical ones. Montesquieu worked arduously on
this work that made him famous among his contemporaries, marking
it for posterity to the point of making it possible to affirm that all the
political reforms conceived in the nineteenth century bear the imprint
of the ideas enunciated in this work. It was incorporated into the first
government established during the French Revolution and it was
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used, with minor modifications, in the Constitution of the United
States.
The Church perpetrated a certain persecution of him by adding his book to the Index Librorum Prohibitorum. In 1750 he wrote the
In Defense of "The Spirit of the Laws". He died in 1755 in Paris.

The spirit of the laws
Until the advent of Montesquieu, the Aristotelian classification of forms of power had prevailed almost unquestionably and it
was everywhere accepted that governments could be divided into
monarchy, aristocracy and democracy. The French philosopher, however, proposed a substitution of this classification with another one,
which according to him would serve the reality of his time with
greater appropriateness: democracy, monarchy and despotism, subdividing the republics181 into aristocratic, monarchical and despotic
types at the same rate.
Montesquieu distinguishes monarchy and despotism, specifying that, in the first, the sovereign governs according to the laws that
he himself creates, having the power limited by the privileges of the
social classes and by practice, while in despotism his power is arbitrary and unlimited182. In order to explain why each of these forms of
government is present in each country, he establishes a relationship
between the psychological conditions of each people and the form of
government they adopted. Moreover, he denies the existence of a perfect form of government, that would be convenient for all peoples in
all conditions. That is why he declares that the despotism is more
appropriate for countries of vast dominion, the monarchy is reserved
for the medium-sized and the republican government, to the small
ones. For France, his own country, he thought that the most appropriate form could be a limited monarchy, because he considered it
_______________
181

182

Montesquieu uses the term "republic" already in the modern sense of the word,
that is, to designate a government ahead of which the hereditary sovereign does
not exist.
The author of the Spirit of the Laws does not deal with tyranny. He refers to despotism which, according to him, is different from that because it is limited to being
a government without limits, that is not necessarily bad. Tyranny, on the other
hand, classically refers to the worst form of government.
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too big to be transformed into a republic, if it is not a kind of federative design183.
The work is very rich. Montesquieu does not write as a historian, although his historical knowledge, his taste for the diverse world
of phenomena and his acute sense of nexus are admirable. He sought
to put aside Locke's ideas regarding the natural rights and the contractual origin of the state and he taught that the meaning of natural
law should be sought in the facts of history. The Spirit of the Laws
starts with the definition of the "necessary relationships arising from
historical reality". Necessary relationships are causal relationships,
that is, relationships that are established between an antecedent and
a consequence. What characterizes this relationship is the link that
connects the antecedent to the consequent.
Due to the fact that he excels in the application of causality
to the analysis of human conduct in society, Montesquieu is commonly pointed out as the first sociologist in history.
Whenever the antecedent occurs, the same consequence will
inevitably occur. Montesquieu analyzes the behaviour of people in
history. Whenever people behaved in a certain way, it generated the
same consequence. A logical explanation between cause and effect
was necessary (at that time, the exact sciences were developing and
the method according to which explanations were given through
cause and effect relationships was in vogue). This causality supports
a complete and coherent explanation of reality. Physics serves as a
basis, as a science of the predictability of causality. Based on this
principle, Montesquieu's theory allows for the following reasoning:
Whenever man is given the USE of power - there will be a
tendency to use (AB)USE THE POWER. From Latin: ab=beyond.
It does not necessarily mean that there is an infallible abuse
of power, but rather that people always have this tendency. The tendency does not always materialize in effective abuse.
_______________
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Mosca asserts that "if one wants to criticize Montesquieu, it can be observed that
this classification of the forms of government is not found, in the same way as that
of Aristotle, based on its essential characteristics. Aristotle, proposing his classification, had no spirit in mind but the Hellenic City-State. As for Montesquieu, he
merely observes the European political bodies of his time. In this way England,
France and Switzerland and, perhaps, Turkey, which provided it with the example
of a despotic State, were the models that inspired him." In FLY op. cit. p. 202
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To stop this tendency of abusing it, it becomes imperative to
limit power. This power is sovereignty, the greatest of powers by definition. For this reason, if nothing exists above sovereignty, it can
only be limited by itself. Montesquieu thus articulates the division of
the three ways in which this indivisible power can be exercised, creating the executive, the legislative and the judicial functions. In this
way, to the extent that the exercise of a function has the role of controlling the exercise of the other two, Montesquieu makes sovereignty
limit sovereignty itself ("le pouvoir arrête le pouvoir").
The most interesting and well-known part of The Spirit of the
Laws is found in the exposé of the theory of the division of powers.
Thanks to this division, he says, "provided the powers limited by each
other, that is, the government founded on the law, freedom will become possible184". According to Montesquieu there are three orders
of powers: the Legislature that creates the laws; the Executive, which
applies the laws in the general order; and the Judiciary, that applies
them to particular cases. Each power must be entrusted to a separate
body that is independent of the other two. It is only to the extent that
this division becomes effective, it becomes possible to realize a regime
of freedom. At any time that two or more powers would be allowed to
remain in the same hands, freedom would be over, he said. The only
effective way to prevent tyranny is to empower each branch of government to act as the brakes of the other two185. The executive, for
example, may prevent the transgressions of the legislature by the
veto. The legislature, in turn, should have the authority of objection
to restrict the executive. And finally, there must be an independent
judiciary, being devoted to protect individual rights against arbitrary
acts of both the legislature and the executive.
The Italian professor points out that:

The most enduring part of Montesquieu's work is, with no doubt, the
one that deals with the separation of powers. But even this can be

_______________
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MOSCA op. cit. p. 202.
Based on the system of Montesquieu, we have the powers controlling each other.
The controlled is at the same time a controller. The Portuguese call it the " Sistema
de Freios e Contra-Pesos ". The U.S. calls them "checks and balances." Montesquieu speaks of a judicial function that for Locke was only a judicial service, because he did not consider the judiciary as a power that is also sovereign. But it is
a sovereign power, because it imposes its decisions ignoring what the parties think.
In France, the judiciary is represented by the "Council of State".
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considered as incomplete. Observing the political conditions of the
18th-century England, Montesquieu came to this conviction: the
freedom the English enjoyed was the result of the separation of powers. But he forgets to observe that this division did not correspond
perfectly to his understanding, according to which each power
should be reserved for a determined organism. Indeed, it would be
inaccurate to say that the King of England did not participate in the
legislative power at all, and that the Parliament did not participate
in the executive one. Moreover, he also forgets to insist on the political aspect of the proposed division. Due to this, it could not function
normally unless there was a special political force behind each body.
Supporting the king there was the prestige the Crown enjoyed and
also all the bureaucracy. In support of the Parliament there was the
entire independent and middle class of England, which possessed
economic supremacy and which, thanks to the self-government, took
a large part in the administrative direction of the country186.

As mentioned above, the work of Montesquieu influenced almost all political reforms and constitutions in the 19th and 20th centuries. However, this fascination that the French baron had with English politics and that undoubtedly influenced the genesis of The Spirit
of the Laws, was not easily transferred to other peoples and countries
in which the representative regime of the division of powers was experimented. Although sanctioned by constitutional texts, this in
some cases never worked properly, precisely because they lacked this
multiplicity of leading forces that had allowed for the success of this
mode of government in England.
Montesquieu, being a certain precursor of sociology187 still
presented a "theory of climates", according to which the Northern
countries (to the North of the Equator) that have cold climates, are
more economically developed and do not tolerate despotism. The
Southern countries (South of the Equator) with warm climate, they are
less economically developed and are more prone to tolerating despotism.

_______________
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MOSCA op. cit. p. 203-204.
Renato Janine Ribeiro, in the presentation of the work Persian letters (Ed. Paulicéia, São Paulo,SP, 1.991), of his translation, cites Émile Durkeim who claims
that Montesquieu have been precursor of sociology when writing the Spirit of Laws.
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VIII. DAVID HUME

David Hume was born in Edinburgh, Scotland, in 1711. At his
father's wish, he started to study law; but he devoted himself with
great tenacity to philosophy. During his first trip to France (17341737) he wrote the An Enquiry Concerning Human Understanding. It
is his most extensive and most important work. However, he did not
have much success in Essays Moral and Political, published some
time later.
Hume devoted himself to historiography too, achieving in this
field just as great of a reputation as that as a philosopher, with the
publication of a History of England. As a diplomat, he often travelled
around Europe (The Netherlands, Austria, Italy and France). In Paris
he became renowned and befriended the most famous intellectuals
of his time: d'Alembert, Diderot, Buffon, Holbach, Helvetius, Turgot
and Rousseau. He travelled to England with the latter, breaking up
his friendship with him later. He died in 1776, in the year of the
American Revolution.
He was noble and one of the first great critics of rationalism.
In his main work, Enquiry, he criticizes rationalism. It is not a political
work but a gnoseological one because it seeks human understanding.
It advises against for human sciences to adopt hypotheses that cannot be proven by experience. The reason fails for not being able to
explain what comes to the eye. The correct explanation is provided
by sensation, no matter what the reason says. The senses are true,
and they unequivocally define the interest. People do not act because
they have a reason but because they have the interest to do so. The
reason is blind, it serves the interest, and it only indicates the paths
of this interest. In Hume's theory, the interest is the first and then
comes the reason.
Regarding his moral and political ideas, his conceptions are
found in the essays he wrote. regarding morality; it constitutes a set
of qualities approved depending on their utility, or the pleasure they
provide. The utility would be defined as an aptitude to serve a particular purpose, provided that it is seen as good. Thus justice, understood as respect for the right to property, should have its merit credited to the idea of public utility, because it leads to the well-being of
society. According to Hume, there are two factors that condition
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justice: an external one, consisting of the distinction of property, and
an internal one, the appreciation for the public good. When such conditions can be fulfilled, justice arises spontaneously. The institutionalized form of justice is the law and its most natural form may be
found in benevolence. This operates in the individual sphere and that
in the social sphere.
In relation to the theoretical problems of politics, per se, Hume
applied the same utilitarian view. He dismissed the monarchy as a
divine law, but he also did not accept John Locke's doctrine of natural
law and the idea that society finds the basis in a primitive social contract.
The most unique contribution of the English philosopher to
political thought is in the inversion that he does with the terms of the
political problem. Hume does not seek the legitimacy of government
in its origins, but in the utility that the government may have in the
present. The origin of the government is not easily known and its
legitimacy is too often carried out through violence, plunder. According to this thought, considering the government only from the utilitarian point of view, it would be possible to rationally modify it bearing in mind its usefulness. Hume dismisses any legitimacy of the government through natural law, tradition or custom; the only reason
and utility legitimize it.
He greatly influenced the thinking of Immanuel Kant and the
positivists of the 19th century, as well as the formation of classicalliberal thought. His theories also served as an inspiration for JeanJacques Rousseau.

IX. JEAN-JACQUES ROUSSEAU

He was a restless, passionate, romantic spirit, who wandered
for much of his life without finding peace. Rousseau was born in Geneva in 1712, he was the son of a watch manufacturer. He lost his
mother when he was 12. The father kept the memory of his mother
in Jean-Jacques, a cultured person who had left them several works.
His father taught Rousseau to read using the books that pertained to
his mother. His father engages in a duel with a French man,
194
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wounding him without killing him. He does not kill him, but he was
sworn to death. Fearing to lose his life, his father disappears and
Rousseau never finds him again. As an orphan, he was sent to work
as an apprentice in a metal engraving workshop in Geneva, but not
adapting to the rudeness and the discipline imposed by the master,
he fled the city and, going through serious difficulties, he asked for
shelter in a Catholic Church.
Rousseau was a Calvinist, but later he converted to Catholicism. He was a writer, philosopher, typographer, servant, secretary
and pedagogue. For much of his youth he was co-habiting with an
older Catholic woman named Mme. of Warrens who had sustained
him and provided him with his library and influential friendships. On
a trip to Paris, Rousseau sees the announcement of a literary contest
sponsored by the Academy of Arts and Sciences of Dijon whose proposed theme for dissertation instigated: "Have the arts and science
provided benefits for humanity?". Rousseau entered the contest by
presenting a literary essay defending the negative position. He won
the contest in 1750. In this essay, he already established the core of
his thought that, four years later, he developed more extensively in
the work Discourse on Inequality (1754). In this work he affirmed that
man is naturally good and it is only because of the institutions that
he becomes evil, taking the extreme opposite position of the theological doctrine of the Catholic Church present in the work of St. Augustine.
According to Rousseau, the origin of civil society and of the
consequent inequalities between men lies in private property. He
teaches that "the first man who, having fenced a piece of land, thought
of saying 'this is mine' and found people simple enough to believe it,
was the true founder of civil society188". He goes on to claim that a
deplorable revolution introduced metallurgy and agriculture; "the
grain is a symbol of our misfortune. Europe is the unhappiest of the
continents because it has more cereals and more iron. To undo evil,
one needs to abandon civilization, given that man is naturally good
when he ate, and he is at peace with all nature and he is a friend of
all his fellow men189"
_______________
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In RUSSEL op. cit. v.02, p. 242.
Bertrand RUSSELL tells that Rousseau sent his essay to Voltaire in 1755, who
replied to him: "I received your new book against the human race and I thank you
for it. So much intelligence has never employed in order to make us all stupid.
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In short, Rousseau defended the thesis that man is good in
his nature, but society corrupts him, distorts him. In order to get
away from this distortion, to suppress evil, man should return to his
good origin and cultivate the development of his naturally good
forces, expressed in his feelings, in order to build a new social state
on them.
A new social contract should be established, in which man
renounced his freedom in the sense that he understood it as an egoist, for the benefit of the general good. The pure democratic state was
the dream that was inaugurated by Rousseau and his theories
strongly influenced the French Revolution, having the revolutionary
Maximilien de Robespierre as the main diffuser.
As an academic, the Genevan writes the work titled "Emile, or
On Education (1762)" which consisted of the application of the ideas
already exposed in the Discourse on Inequality in the field of pedagogy. While, he idolizes an ideal state, which is not slavery, but freedom and appreciation of the human individual, Rousseau imagines
a natural education too, in which the disciple is not oppressed by his
master, but simply aided in the development of his original humanity.
With this set of postulates, Rousseau criticized both the Catholic
Church and the teaching provided by the French State at the time,
having been fined and suffering the inclusion of his work in the index
of forbidden books. Even with the negative repercussion, Rousseau
gets excited and writes "The Social Contract (1762)190".

_______________
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Reading your book, one wants to walk on your four legs. But since I lost that habit
more than sixty years ago, I find myself, unfortunately, unable to regain it. Nor can
I devote myself to the search for savages from Canada, because the diseases to
which I am condemned to make me have to have a European doctor; because the
war continues in these regions; and because the example of our actions made the
savages almost as evil as us." In RUSSELL, op. cit. p. 242-243.
Once again it is a work that is critical of the State's performance. By repeated
petulance he is sentenced to prison. Before he is arrested, he flees to Scotland
where he is welcomed by David Hume. Rousseau seems unbalanced, he has a mania of persecution. He ends up running away from the castle, thinking Hume was
plotting against him.
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The social contract and the general will
In the work "The social contract", Rousseau says that there is
nothing natural that can explain the fact that people are different.
His concept of the contract seems, at first, similar to that of John
Locke, but with a little advance in reading it begins to resemble that
of Hobbes. Unlike Locke, he does not seem to give much importance
to private property and does not believe in the solution of the division
of powers found by Montesquieu either. Regarding this, there is a
reference that is found in Book III, chapter I, that the role of the sovereign is limited to making laws and that the executive, or government (for Rousseau the executive branch and government are the
same), is an intermediary body placed between the subjects and the
sovereign to ensure their mutual correspondence.
Rousseau developed a completely different conception of sovereignty from that of Locke and Montesquieu. Locke taught that only
a part of each individual's power is submitted to the State, maintaining much of the prerogatives in the individual sphere. The author of
the Social contract in turn preaches the opposite, insisting that sovereignty is indivisible and is owned by the community when civil society is formed. He also emphasizes that each individual, by taking
part in the social contract, abandons all their rights in favour of the
people as a collective entity and agrees to be entirely submitted to the
general will. In this sense, it can be said that the sovereign power of
the State is not submitted to any limitations. The general will, attested by the majority vote, would be the last appeal. What the majority decides is always right in the political sense and is absolutely
imposed on every individual. This, in practice, means that the majority is always omnipotent.
This articulation, however, does not mean the complete loss
of freedom to Rousseau, on the contrary, the philosopher emphasizes
that individual subjection to the State has the effect of enabling true
freedom. Compelling an individual to get submitted to the general will
is therefore just "forcing him/her to be free". There is no greater freedom than to be submitted to the law itself. It is about positive freedom, defined in the law by the law itself, as the result of the will of
the majority of the individuals, expressing the will that is imposed on
the social whole.
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For Rousseau, this general will is the manifestation of an absolute belief in popular sovereignty, as if it represented truth and
goodness191. The general will is defined by Rousseau as "l'organe
sacrè de la volonté d'un peuple", that is, "the sacred organization of
the will of a people", which gives this general will a demeanor of a
metaphysical transcendence, of a proper existence that is independent of the sum of individuals. In this case, the general will expresses
the idea of infallibility, preserving the well-being of each and everyone, being the source of the laws and the major rule of the just and
unjust192.
Meira Penna warns about the fact that:

the mystical notion of a General Will directly anticipates the system
of government of the modern 'totalitarian democracies'. Inevitably in
Rousseau’s Republic, an elite, a small minority of organized intellectuals will appear to invoke the General Will of the people in the conquest of power by violence to cunning. If the Will becomes truly immanent to social life, any man powerful enough or passably rogue
can claim to represent or embody it, or be the only incumbent and
be responsible for it. Functioning thanks to the hysterical suggestion
he creates, the political adventurer can proclaim the charisma of his
will. The demagogue owns the General Will193.

However, Rousseau's influence was not limited to his own
country or only to his time. Some of his theories passed to America,
and some German romantic idealists were also tributaries of the political philosophy of The Social Contract – who will be seen in the next
_______________
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The professor from the University of Brasilia, J. O. de MEIRA PENNA, in his work
The Dinosaur weaves severe criticisms of the thought of Rousseau, especially this
infallibility of the general will, he says: "The people, contrary to what Rousseau
postulated, can make mistakes and they do it quite often. (...) The very fact is that
the General Will is not always correct, nor it is just, that can be demonstrated by
the most illustrious examples, gathered in the history of philosophy and religion.
After all, what represents one of the central mysteries of Christianity if not the fact
that, before Pontius Pilate, the 'people' preferred Barabbas to Jesus? And what is
the transcendent meaning of moral philosophy, if not the fact that the people of
Athens sentenced Socrates to drink the hemlock – although Socrates was with
reason and Athens was without it?" in O Dinossauro, T.A. Queiroz, 1.988, São
Paulo, SP,ª ed., p. 83.
“la vonlonté générale ne peut pas errer, elle est toujours droite, elle tend toujours
à la conservation er au bien-être du tout er de chacun que es source des lois et la
règle du juste et de línjuste”.
MEIRA PENNA op. cit. p. 84.
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chapter – and who in the early nineteenth century glorified the State
as "God in History". J.J. Rousseau's ideology that the state is legally
omnipotent and that true freedom consists of submission to the general will was not a very broad step to the exaltation of the State as an
object of worship, reducing the individual to a small piece of the political machine.
Bertrand Russell's opinion is emblematic of what Rousseau’s
work represented for the future of political thought in the West:

Whatever our opinion of his merits as a thinker may be, we must
recognize his immense importance as a social force. This importance
comes mainly from his appeal to the heart and from what was called
'sensitivity' in his time. He is the father of the romantic movement,
the initiator of thought systems that infer non-human facts of human emotions, as well as the inventor of the political philosophy of
pseudo-democratic dictatorships, as opposed to traditional absolute
monarchies. Since his era, those who considered themselves reformers have been divided into two groups: those who followed him and
those who follow Locke. Sometimes they cooperate with each other
and many individuals did not see incompatibility in this, that was
becoming more and more evident. In the present time, Hitler is a
consequence of Rousseau; Roosevelt and Churchill, from Locke194.

_______________
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RUSSELL op. cit. v. 3, p. 238.

BOOK IV – The Rationalist Iusnaturalism

199

CHAPTER II

THE REVOLUTIONARY FORCE

I. THE ENLIGHTENMENT

It is impossible to deal with the Enlightenment without beginning with a brief explanation of the meaning of the expression "Ancient Regime" (Ancien Régime). Created at the end of the 18th century, it served to designate the situation of European society in that
century, before being changed by a series of events from which the
most important was the French Revolution of 1789.
In the economic aspect, continental Europe continued to have
its main activity in agriculture, but it was going through a process of
Commercial Revolution based on the mercantilist policy of the exclusive trade with its colonies. Despite this commercial revolution, there
were still remnants of the ancient feudalism, such as trade corporations, servitude, feudal taxes and contributions, which impeded and
hindered the capitalist system. This was the time when the Classical
Political Economy emerged that had François Quesnay in France and
the Scotsman Adam Smith as exponents, who wrote The Wealth of
Nations whose first edition came to light in 1776.
At the time, French society was clearly divided into three
strata or states: clergy, nobility and people. The first two possessed a

number of privileges, such as servants, tax exemption, and exclusive
justice for the nobles.
In the European political life, the Absolutism of Divine Law
predominated. Parliamentary regimes existed only in England and in
the Netherlands. From the second half of the eighteenth century all
this old building began to show obvious signs that it would collapse,
bringing the germ of a crisis that lasted until the first quarter of the
nineteenth century.
Among the historical events that constituted the core of the
crisis that would lead to the creation of a new world, one can mention
the Illustration, the Enlightened Despotism, the American Revolution, the Napoleonic Empire, the English Industrial Revolution and
the Independence of the Portuguese and Spanish America.
In this chapter, greater attention will be paid to the Illustration, that is, to the apogee of the philosophical ideas of the Enlightenment that led to the criticism of the structure and functioning of
the Ancient Regime.
The Enlightenment has peaked in France. The new ideas that
developed during the seventeenth century, mainly in England found
a favourable environment in the French bourgeoisie that went
through a phase of ascension in the eighteenth century.
The culture of the Enlightenment in France, also known as
Illustration, was prepared by the cultural development of Louis XIV's
era, but in many respects it represented a rupture with that period.
At the time of the Sun King, French culture was marked by a strong
sense of conformism, partially explained by the absolutist regime of
L'Etat c ́est moi. In the eighteenth century there was an outbreak of
cultural activities that revealed a strong desire for freedom and rupture with the values of that traditional society.
This new thought spread throughout Europe and reached the
Americas. At the end of the period of Louis XIV the political and military prevalence of France went into a vertiginous decline. However,
its cultural influence was increasing. From Portugal to Russia the
ideas of the Enlightenment have become well known due to the transformations that have taken place in these countries, but also because
of the influence of "French ideas".
In the eighteenth century the work that best synthesized the
Enlightenment thought was the Encyclopedia, which had its various
volumes published in France between the years 1751 and 1780. Its
organizers called it "Summa Philosophiae" which was to replace the
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Summa theologiae of St. Thomas Aquinas. They intended to compile
the most important scientific and artistic knowledge of their time in
it.
Coordinated by the intellectuals Denis Diderot and Jean
D'Alembert, the Encyclopedia had several authors. But there was a
common spirit to all: that reason should replace faith and any kind
of beliefs. Such ideas valued extremely the scientific activity, creating
a true cult of science from there. The Christian religion was attacked
as something irrational, without scientific basis and contrary to human reason, but it was also attacked by the fact that the Catholic
clergy was closely linked to the absolutism and to the feudal privileges.
Despite this harsh attack on religion, the followers of the Enlightenment did not advocate a denial, the absence of God. Few Encyclopedists were atheists. They believed in God, but as a force that
drove the universe. Voltaire, for example, claimed that religion was a
necessary evil for the people.
Other beliefs that united the Encyclopedists were the severe
criticisms of the privileges and of the remnants of feudalism that still
existed in France. They argued that the law should be the same for
all; that torture and the death penalty should be abolished; that education would be the main instrument for improving the human condition.
At that time, absolutism was in decline and Enlightenment
philosophers developed new political ideas always characterized by
reason. Having been influenced especially by John Locke, they stated
that every government resulted from a contract between the rulers
and the governed. In this sense, they severely criticized the divine law
by which the ruler received the power of God and owned accounts of
his deeds only to him.
In the course of this thought, the prevailing concept of the
nature of people changed from the ancient Christian conception that
conceived him as vile and sinful to another that saw him as dignified,
rational and capable of choosing between good and evil. Thus, the
Renaissance ideal of the enlightened individual flourished in the humanitarian-rationalist belief of the eighteenth century, according to
which each individual is, by nature, endowed with certain inalienable
rights. In the faith as well that people are able to think and govern
their own conduct, individually and collectively, according to the dictates of intelligence and reason.
BOOK IV – The Rationalist Iusnaturalism

203

This sense of human dignity, in turn, was responsible for a
new philosophical attitude, truly revolutionary in many respects, that
had as its greatest expression the timid Prussian professor of the little Königsberg: Immanuel Kant.

II.

IMMANUEL KANT

Kant also revolutionized philosophy. He himself stated that
his works would cause a Copernican Revolution195. Modern philosophy begins with Kant.
Born in the Prussian city of Königsberg (1724-1804), he remained in his hometown throughout his life. Coming from a modest
family, he was educated at Collegium Fridericianum, in a pietistic
environment196. He then entered the University of Königsberg, where
he later taught. He lost his parents early and never left his town. He
was accepted as a preceptor in many noble families. He lived single,
maintaining a regular and methodical life. So much so that the
_______________
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After Nicolaus Copernicus, Polish astronomer and physician (1473-1543). He was
responsible for discovering the Earth's rotational movement on its own axis and
around the Sun. He is born in Torun, in Poland. He studied mathematics and astronomy at the University of Krakow in 1491. In 1496 he returned to Torun and
applied for a seat in the prelate of the nearby town of Frauenburg, where an uncle
was the bishop. He travelled to Italy in the same year with the aim of studying the
Greek classics and Canon Law in Bologna. There he makes his first observation of
a celestial phenomenon: the eclipse of the star Aldebaran by the Moon on
9/03/1497. He deepens his astronomical research and at the same time studies
medicine. Back in Frauenburg in 1506, he built a small observatory to investigate
the movement of celestial bodies. He describes the results of his research in 1507,
in the book Little Commentary on the Hypotheses of the Constitution of the Celestial
Movement. However, it was not disclosed until 1530, due to the fear of the reaction
of the Catholic Church, that was so convinced that the Earth was the center of the
celestial system. In 1543 he presented the cosmological system with the principles
of heliocentrism in the work On the Revolutions of the Celestial Spheres, that refutes
Ptolemy’s conception and revolutionizes the idea that people of the time have about
themselves as the center of the Universe. He dies in Frauenburg. Similarly, as Copernicus demonstrated that the Earth revolves around the Sun, when before, by
the influence of the Catholic Church, the opposite was thought, Kant demonstrates
that not in the relationship of knowledge is not the object, but man, who is at the
center, as the most important piece.
From Pietism. Movement of strong religious heat in the Lutheran Church, that begun in the seventeenth century.
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residents of the small town could even know the time of day by the
routine customs of Professor Kant.
He wrote the first essays in 1755, influenced by Newton's
elaborations on physics and by the philosopher Leibniz’s rationalism.
From 1760 he distanced himself from this current and declared himself a follower of Rousseau's philosophical morals. He was teaching
philosophy and in 1770 he defends his doctoral thesis: " Dissertation
on the Form and Principles of the Sensible and the Intelligible World –
in Latin "De Mundi Sensibilis Atque Intelligibilis Forma et Principiis. He
is the most creative of the Modern theorists, writing about 170 works,
including on physical geography.
After the defence of his thesis, the critical period comes because it marks a detailed analysis of the forms of knowledge carried
out based on the criteria created by Kant. His name remains among
the largest in the world due to his contributions to philosophy. In
Kantian thought, there is a strong individualistic and personal tendency because the individual becomes the epicentre of Kant's speculative investigation. In fact, this is a trend of German philosophy.

Traces oh the Kantian thought
Kant's philosophy has a similar starting point to Descartes
and Leibniz because it begins with an initial theory of knowledge, in
a more accentuated way than his predecessors, although it differs
radically in the content. While they speak about the knowledge they
will have, about the theory they will build, Kant departs from the
already existing knowledge, from the physical sciences and mathematics, when Newton had already consolidated them.
Kant thus goes back to the principles of knowledge, to discuss, criticize its origin, its value, its scope, to discover and bring
forward the defect of empiricism and dogmatism.
His main works are: The Critique of Pure Reason; Prolegomena
or Principles to any Future Metaphysics – which are principles to all
future metaphysics that pretends to be science; Critique of Practical
Reason and Groundwork of the Metaphysics of Morals. In the first two
Kant deals with his gnoseology (knowledge by knowledge, without
any empirical element interfering), it deals with pure reason. In the
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latter two Kant speaks of the reason that determines the conduct, by
practice itself.
In the pure reason Kant is anti-empiricist, saying that empiricism is built from only two species of judgments197. They can be a
priori, which come before experience and a posteriori, formed after
contact with reality.
They can also be presented as follows:
• Analytical judgments: ‘a priori’ judgments, those that are
put in evidence before reality. A predicate that is logically
contained in the subject. Experience comes before reality.
Ex. The house has a door. That is logical, if there is no
door, it is not a house. Just imagine a house to quickly
conclude that the predicate is contained in the subject.
• Synthetic judgments: "a posteriori" judgments. They refer
to predicates that do not necessarily integrate the subject,
so much so that, when pronounced, they should always
refer to the data of reality (empirical). E.g. The house is
yellow. You must specify which house is yellow, because
not every house has that color. It is necessary to link judgment to the experience.
Each of these judgments has a virtue and a defect. In analytical judgment, the virtue is that it is always valid and generic and
its defect is that it does not allow for knowing anything beyond what
is already logically contained in the subject. It does not add to
knowledge. In synthetic judgment, its virtue is to add something to
the a priori judgment and its defect is that it cannot be generic or
universal, thus losing its scientific character, because it is only valid
for the subject specifically mentioned.
Kant identifies the conflict of empirical sciences from these
defects: to increase knowledge it is necessary to unite the virtues of
both judgments, formulating a priori synthetic judgments.
But how will the sciences be able to overcome the crisis generated by the sum of the defects of each of these judgments? Kant
answers it and thus operates the Copernican Revolution.
_______________
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Judgments are, for example, the relations that are established between subject and
predicate. For example: the house is big; the car is blue, etc. It is an exaggerated
and exacerbated Lutheranism. N.A.
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Until then, the empirical form of science prevailed, which was
criticized by Kant, because the empirical scientist merely contemplates reality, seeking to explain it from observation, experience. Reality, the object of study came first, and then the scientist. In empiricism, the object of study occupies the center of the relationship of
knowledge, its most important place.
In the Kantian way, the foundation of any scientific process is
the scientist. The center of observation is no longer the object under
analysis, but the scientist, which emerges as the center of the "Copernican revolution". The truth is already in the subject, in the scientist who only submits it to reality to confirm it. Kant inverts the
empirical formula, putting the scientist first and reality second.
Thus, the scientist puts his truth in the object, and the object
answers him positively or negatively. When the answer is positive, it
becomes science. When it is negative, one just had a frustrating experience. It is concluded from all this, that science is only a possible
experience.
Science does not have the role of explaining all reality. It is
incomplete, boiling down to be nothing more than the set of answers given by scientists to the questions asked from the object
under study. Thus, science is eminently ideological, because the
scientist merely asks what is covered by his worldview (weltanschauung). The scientist only asks the object of study what interests him and, thus, formulates a priori synthetic judgments, adding knowledge about something (s)he has already observed or researched. This is the beginning of the Copernican revolution.
Copernicus stated that, based on his observations, the Earth
is not the center of the universe. Kant's entire theory is based on a
priori synthetic judgments. Influenced by David Hume, Kant notes
that people act guided by reason and identify the reasons that guide
them:
• Pure reason: it concerns transcendental metaphysics, understanding the analysis of forms of knowledge (gnoseology)
by metaphysics, regardless of the object under analysis.
Transcendental, in turn, refers to everything that overcomes
reality, goes beyond, and therefore it is independent from
one's own experience. It is what goes beyond physics and
tries to know what does not depend on the experience of reality.
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• Practical reason: refers to the metaphysics of morals because it guides individual conduct. Kant calls this conduct
morals, because man’s behaviour is independent of science;
he is his own experience. The practical reason consists of
maxims and imperatives. Maxims are strictly personal selfproposed behavioural rules to act or stop acting (abstain) according to some determination. E.g. someone who wants to
do a good deed every day. This self-imposed obligation applies only to those who formulated it, not obliging other individuals. Imperatives, in turn, are behavioural rules of universal value, applying to all. They are classified as categorical and hypothetical imperatives.

The ethics and the law in Kant
In the Critique of Practical Reason, Kant states that there are
a priori elements of knowledge, data that guide human will and action
independently of experience198. These data are the imperatives, generic propositions that apply to everyone. There are categorical and
hypothetical imperatives. In the first, categorical, one has an inner
will that determines human behaviour. E.g. someone decides that
they will never cross the red light because they understand that this
conduct is not correct. It is the maximum point of the autonomy of
the will (from the Greek: autós=itself; nomia=norm), being independent of any external element and therefore, it indicates the exercise of
internal freedom. The rule applies: "I do it because I want to, because
I think it is right." However, the individual could also say, "I stole it
because I wanted to." In this case, there is autonomy of the will but
there is no categorical imperative, because it always has a positive
meaning, in that it imposes conducts that must be universally accepted, and therefore "people must always be considered as an end,
not as a means".
_______________
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We can see here the essential data of the concepts of willingness, so dear to the
theory of the legal act, and responsibility, more specifically in Criminal Law, which
is based on the exact representation of reality and the condition of guiding the
conduct according to that representation.
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In the second, hypothetical imperatives, an external factor,
coming from outside that is stronger than one's own individual will,
determines the conduct. E.g. although the personal will is to cross
the red traffic light, this conduct is not practiced, but that has been
determined (not to cross the signal) by the fear of the sanction. One
does not obey one's own will, but rather to what determines the sanction imposed on the conduct. The rule applies: if you make X (illicit),
then Y (sanction) may occur. The hypothetical imperatives are heteronyms (from Greek: heterós= different; nomia=norm), that depends
on a norm coming from outside, that is different from the individual
will and stronger than it because it is accompanied by the threat of
sanction.
Thus the hypothetical imperatives arise from the exercise of
external freedom, dictated from outside of one’s own will.
Seeing it from outside moral conduct and legal conduct can
be absolutely equal. Returning to the example: one individual does
not cross the red light because (s)he does not think it is correct (moral
behaviour), and the other does not cross because he does not want
to be punished (legal behaviour). What differentiates them is merely
the cause of determination of the individual will199.
Kant also made a great contribution to Law. With a notorious
influence from Rousseau's work, Königsberg's teacher presents a
contractualism, based on the individual freedom of each man. According to Moncada,
Kant's man is like Rousseau's, a man who was born free and should
remain free. But some things have to be said about this freedom; it
is not the pure individualistic freedom of the English, nor the totalitarian of the complete alienation of the individual to a more or less
inaccurately defined "general will" as Rousseau’s. Kant's freedom, as
in Socrates and in the greatest among the Greeks, is the integration
of the human will into a rational order of ends, finding its own law
in this integration, not as something imposed on him from the outside, but as something that is already in it that is called "autonomy".
It is man's participation in reason. From which the incomparable
dignity comes and his quality of "end-of-itself". The human person is

_______________
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Moral maxims: people act so that their conduct can be adopted as a universal law.
Due to this fact that it is said that "man should always be regarded as an end, not
as a means"; Internal will, on the other hand, is based on an autonomy of will that
prevents it from finding a relationship in morals. N.A.
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a Selbstzweck, and (s)he can never be treated as a thing or as a
means, but only simply as an end.200

Kant also made a boundary between freedom and will. Only
the first has rational and moral value, while the second, will, is
merely empirical fact devoid of true value. For Kant, the law exists
precisely as a regulatory norm of the coexistence of various free people and not of people submitted to coercion. The true meaning of the
existence of the law is to ensure a progressive freedom of each and
everyone, with the least possible will. The restrictions suffered by
each man in his individual and private sphere stem from his portion
of will and not from his freedom. According to Kant the whole law is
at the service of freedom.
It should be noted that not even coerciveness, characteristic
of legal norms, is incompatible with his legal thinking, but, on the
contrary, it is a means for the realization of freedoms.
Kant also presents a theory about the origin of Law. It teaches
that in the original state people had their freedom and reacted to external threats with immediate retaliation, as it is a characteristic of
people to take revenge. This would be the private State that already
had jurisdiction. Even before the State existed, the Law already existed because there was already a threat determining the conduct.201
It was Private Law. However, the lack of uniformity of these threats
imposes the need for standardization of sanctions, leading people to
gather and alienate their freedom in favour of a united will, equivalent
to the general will seen in Rousseau. Freedom is totally ceded to society and individuals no longer have a will of their own: they can only
manifest themselves as a whole. What Kant calls Public Law is born.
The Private State became the Public State.
For Kant, the Law belongs to the human being and the State
is only created to ensure the observance of the united will. The united
will is analyzed in two aspects: the subjective and the objective one.
The subjective refers to the synthesis of everyone's will, which is always expressed by the majority. It is not a mere sum of personal wills
but a synthesis, a consensus. The subjective, place the united will as
_______________
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MONCADA, op. cit. p. 259-260.
Moncada affirms that "His 'natural state’ (Naturzustand) is no longer, as Rousseau
thought, a state without jurisdiction, in which no law has yet obliged. Instead,
natural law is in force and already obliges men there; there are already human
personality, property and contracts in it. It lacks only the public power, judges and
police, to guarantee these rights for the individuals " in MONCADA, op. cit. p. 261.
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the content of the law (the norm), the proper meaning of formal law.
The role of the State appears, that of forcing, by threat, the observance of the law to ensure the satisfaction of the united will.
Creating the Public State that makes the law and imposes it
on the individual, the State-individual relationship becomes subordinate to that, thus emerging the Public Law that defends the general
interest and is based on the proportionality to punish through the
law, having reserved the most severe sanctions to conducts that
threaten the united will to a greater degree and more lenient penalties
are kept for the less dangerous.
Rousseau’s and Kant's contractualism does not advocate the
creation of the State as a necessary consequence of the contract. It
is just an accessory, a factor of preservation and guarantee that individuals are governing themselves in the realization of the general
will/united will. After Kant no theoretician will speak of power relations without necessarily talking about Law.

III. THE AMERICAN REVOLUTION
The American territory began its population at the Atlantic
coast during the 17th century. The English colonization in America
had political and religious reasons. At that time, the settlers were
mostly persecuted for religious reasons in England and they emigrated to America bringing their roots, goods and their families and,
above all, their religious convictions.
If in England their obedience to the government was already
precarious, the settlers in the New World, who now had the ocean
between them and the English power, cultivated an early feeling of
independence from the motherland.
Until the 18th century the colonies developed with an appreciable margin of autonomy in relation to England. Each colony had
its own self-government and enjoyed full autonomy in relation to the
others. The governor, who represented the English Crown, was usually chosen from the members of the most important families of the
colony, and ruled with an assembly of the prominent members of local society.
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Three factors contributed decisively to American independence: the Seven Years' War (1756-1763); the English attempts to alter
the political-administrative situation of the colonies, the political
thought of the Enlightenment. The third factor is which is the most
interesting for the present work.
The attitudes of the English government have suffered vehement attacks by settlers based on a series of arguments inspired by
English political traditions and the ideas of the Enlightenment.
English traditions since the Magna Charta Libertatum of 1215
– or simply Magna Carta – established that no tax should be paid if
it was not approved by the representatives of the people gathered in
Parliament. The thirteen colonies had no representatives in the English parliament and thus it justified the Americans' resistance to the
new taxes. Hence the expression that became one of the mottos of
revolutionaries: "No taxation without representation".
In the seventeenth and eighteenth centuries the philosophers
of the Enlightenment had attacked the tyrannical governments,
preaching the right of rebellion of the peoples. The American independence revolution was mainly inspired by Locke's ideas, with his
Second Treatise on Civil Government, and the theories of French Encyclopedists. These ideas were disseminated to Americans through a
multitude of pamphlets, of which the most celebrated was Thomas
Paine's Common Sense. It is worth mentioning two excerpts from the
work whose eloquent style invites its full reading:
Mankind being originally equals in the order of creation, the equality
could only be destroyed by some subsequent circumstance: the distinctions of rich and poor may in a great measure be accounted for,
and that without having recourse to the harsh ill-sounding names of
oppression and avarice. Oppression is often the consequence, but
seldom or never the means of riches; and tho' avarice will preserve a
man from being necessitously poor, it generally makes him too timorous to be wealthy. But there is another and greater distinction for
which no truly natural or religious reason can be assigned, and that
is the distinction of men into KINGS and SUBJECTS. Male and female are the distinctions of nature, good and bad the distinctions of
Heaven; but how a race of men came into the world so exalted above
the rest, and distinguished like some new species, is worth inquiring
into, and whether they are the means of happiness or of misery to
mankind In the early ages of the world, according to the scripture
chronology there were no kings ; the consequence of which was,
212
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there were no wars; it is the pride of kings which throws mankind
into confusion. Holland, without a king hath enjoyed more peace for
this last century than any of the monarchical governments in Europe. Antiquity favours the same remark, for the quiet and rural lives
of the first Patriarchs have a happy something in them, which vanishes when we come to the history of Jewish royalty202.

In this first excerpt, taken from the chapter called On The
Monarchy and hereditary succession, one notices the republican tone
that has always dominated political thought in the United States and
the declared hostility to monarchical ideas.
The second excerpt contains Paine's response to the "Speech
of the King" addressed to the English Parliament on January 10,
1776, a few months before America's independence was proclaimed.
There is a true call, a convocation, to the people of the colonies to
fight the English monarchy and seek independence:
However, it matters very little now what the king of England either
says or does; he hath wickedly broken through every moral and human obligation, trampled nature and conscience beneath his feet,
and by a steady and constitutional spirit of insolence and cruelty
procured for himself an universal hatred. It is now the interest of
America to provide for herself. She hath already a large and young
family, whom it is more her duty to take care of, than to be granting
away her property to support a power who is become a reproach to
the names of men and christians--YE, whose office it is to watch the
morals of a nation, of whatsoever sect or denomination ye are of, as
well as ye who are more immediately the guardians of the public liberty, if ye wish to preserve your native country uncontaminated by
European corruption, ye must in secret with a separation. But leaving the moral part to private reflection, I shall chiefly confine my further remarks to the following heads: First, That it is the interest of
America to be separated from Britain. Secondly, Which is the easiest
and most practicable plan, RECONCILIATION or INDEPENDENCE?203

_______________
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PAINE, Thomas. Senso Comum. Coleção “Os Pensadores”, Abril Cultural, vol.
XXIX, 1a. ed. 1973, p. 55.
Idem. p. 84.
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The strong impetus of separation between the state and the
church and the spirit of religious tolerance is perceived in the section
above as Paine places the American nation as something different
and independent from individual religious beliefs. This postulate of
secularism of Power is, until today, a fundamental characteristic of
the North-American State.
A bit further back, the year 1775 marked the beginning of the
war of guerrillas of the Americans, in various colonies, against the
"red coats", which were the English soldiers. An army of patriots began to be formed amid great difficulties204.
Soon after the independence, the colonies did not have a permanent central government and formed a Confederation. Each state
had broad autonomy and this situation made common decisions difficult. Meanwhile, the problems of the young nation became increasingly serious: expenditures were greater than the revenues of each
state, the devaluation of local currencies became rampant and popular agitation occurred everywhere.
Facing the failure of the Confederation, the representatives of
the wealthy classes of the various states, who had led the fight for
independence, met at the celebrated Philadelphia Convention from
May to September 1787-1789. The Constitution established the federal government, which, among other attributions, would be responsible for: organizing the national defence, coordinating trade between
states and with foreign countries, minting currency and managing
foreign policy. Besides this, States were given various attributions
within the boundaries of their respective territories. In this way, a
system of double sovereignty was established, one federal and one
state one.
The constitutional text led to the practice of the doctrine of
the three powers of Montesquieu, with the institution of the Executive, the Legislature and the Judiciary, powers that should maintain
a relationship of balance, division of functions and mutual limitation.
The constitutional text strengthened the federal state and in March
1789, George Washington was elected the first president of the Republic.

_______________
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See the film "The Patriot" starring Mel Gibson. It shows these battles with the English army in a historically rich and detailed way.
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The United States of America, emerging on the world stage as
an independent nation, encouraged supporters of the ideas of the
Enlightenment in Europe and America. The Americans had created
the first nation along the lines of the bourgeois liberal democracy.
The influence of the American Revolution was visible in the French
Revolution of 1789, as well as in the struggle for independence in
Iberian America. In Brazilian history, a good example of the influence
of the American model is seen in the plans of the ‘Minas Gerais Conspiracy’.
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CHAPTER III

THE COLLECTIVIST IMPETUS

I. GEORG WILHELM FRIEDRICH HEGEL

He was a German philosopher (1770-1831), one of the creators of the philosophical current called idealism, which had a great
influence on the thought of the nineteenth and twentieth century. He
was born in Stuttgart, as son of a Protestant pastor; he makes contact with Latin as a child and studies the Greek and Roman classics
in the gymnasium. He studied and taught at the University of Jena
in 1801, when he met the works of Spinoza, Rousseau, Kant and
Schelling. Although he disagreed with these thinkers' theses, his
work was greatly influenced by their theories. In 1807 he wrote The
Phenomenology of Spirit, one of his best-known works, in which he
states that the idea precedes the existence.
Years later, in 1812, living in Nuremberg he published The
Science of Logic. In 1816, as a philosophy professor at the University
of Heidelberg, he wrote The Encyclopedia of the Philosophical Sciences, summarizing all his thought. The following year he started
teaching at the University of Berlin, where he died in 1835 of a cholera epidemic.

In 1820, when he was a teacher in Berlin, he was criticized by
Johan Wolfgang von Goethe, saying that his ideas were already outdated. It was the era of German romanticism and all its important
theses were conceived by young geniuses.
In response to Goethe, Hegel stated that all the work of these
prominent young people would not last longer than the period of a
dream because everything they thought they knew they had received
in a dream, being impossible for those who are so young to know so
much.
In this reaction, Hegel intends to formulate a perennial and
universal theory, highlighted by the work Elements of the Philosophy
of Right, edited in 1810, in which one perceives a certain influence of
Spinoza's pantheism205.
It states that all reality can be understood by man: " the rational is real, and the real is rational ". All reality can be rationalized,
and man is fully able to understand it.
There is a prevalence of the idea (reason) about reality, because it is only in reality what human reason understood before, so
all reality is contained in reason. This is the Hegelian idealism. Man
lives as he thinks and does not think as he lives.
Firstly, the IDEA – Secondly, the REALITY - but how can human reason understand all reality?
To achieve all reality, reason must be employed according to
a sequence of steps, a dialectical process, a concept created by Heraclitus and taken up in Hegel's thought.
This process develops over three stages, ordered in a logical
sequence, not necessarily in a chronological one:
1) Thesis: It is the moment of uniqueness, of affirmation, of
being itself. It is a first point, where the being knows only
itself, as it defines itself in itself;
2) Antithesis: It is the moment of denial, of alterity, when the
being, before another, discovers its own limits. The antithesis does not exactly oppose, but limits the thesis by alterity;
3) Synthesis: It is the moment of totality, of the conjunction,
of the being and the others. It is about overcoming the
_______________
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Comprehensive theorizations about the whole reality, about permanent duration.
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limits imposed on the thesis by the antithesis206. It is the
moment when the being, after knowing its limits, incorporates them as being a characteristic of its figure, of its concept.
Dialectical understanding, leading to a complete understanding of reality through the acceptance that everything that exists may
be submitted to the stages of thesis-antithesis-synthesis, states that
the opposites are only apparently so because, in fact, they are mutually complementary.
Peace and war are not opposites, but being dialectically related they are complementary, because one does not exist without
the other; one is not defined without the other. And it is in this transit
between the (apparently) opposites that reality changes, being constantly changing. If there is one thing that remains in reality it is the
fact that it is always changing, walking through the dialectical sequence.
In his The phenomenology of Spirit, Hegel clarifies that the essence of all that exists, called spirit (from German: geist) appears in
reality (from greek: phaenomenon) in two ways:
• The Subjective spirit: volkgeist (spirit of the people). It exposes how man is related in the world. That is what is essential in man himself.
• Objective spirit: weltgeist (spirit of the world). It refers to what
is essential in reality itself.
The subjective spirit follows the dialectical chain:
Thesis
Individual moment

Antithesis

Synthesis

The State, resulting from the
Moment of the family
acceptance of the limits impothat is the first instised by the collective, as memtution to impose limits
bers of the very concept of individuality.
Source: adapted by authors (2021).

_______________
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Synthesis can be compared to theology, in which: The thesis is the moment of God
the Father, unique and absolute; The Antithesis, the moment when God, who can
do everything, gets to know the limits in the son (God the son); The Synthesis, GodSpirit, present in the God-Father and in the God-Son, composes the apex of the
Christian Trinity. The concept of three in one is taken up, for example, in the theories of separation of powers in which the same power (sovereignty) appears, becomes a phenomenon, in three different ways: executive power, legislative power
and judiciary.

BOOK IV – The Rationalist Iusnaturalism

219

The Objective Spirit, in turn:
Thesis

Antithesis

Synthesis

Moment of autonomy
It is the legal one, protecting individual freedom and personal interest.

Moment when the individual relates to a good
or to another individual,
in equality.
It is morality, bringing
together all the rules of
human relationship

Superior ethical moment,
ethics
.
The individual incorporates the limitations of
social life.

Source: adapted by authors (2021).

Hegel affirms that the State is the superior ethical moment. It
is the best that human reason could create, its maximum result. The
individual only finds legal, ethical and moral value while inserted in
the state society.

The philosophy of law
Being influenced by Kant, Rousseau and other ancient philosophers, Hegel is sympathetic to the principle of autonomy and to
the social project of conquering freedom as the essence of the modern
world. Hegel linked happiness to freedom and that to the Law. For
Hegel, happiness only makes sense if people are free. Freedom must
be the regulatory principle that drives the destiny of human history.
He affirms that freedom must be understood in its broadest and most
expressive sense, a realized freedom of the becoming. Man must develop self-awareness as part of a historical process aimed at achieving absolute freedom.
Wayne Morrison synthesizes the Hegelian dialectic of history
as follows:
1) Reality is a historical process.
2) The historical process determines factors that are intrinsic
to it, as it occurs, for example, with the determination of
human behaviour. Human nature is not a constant, being
implemented in different lifestyles and societies;
3) There is a noticeable development in history; the story
"progresses", and this progress is dialectical.
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4) The goal of humanity is happiness, which must be found
in freedom. History is a movement towards the realization
of human freedom; this process is reflective, i.e., it implies
the awareness of the freedom and an ever-growing
knowledge of the man himself.
5) The danger of freedom is alienation, understood as the situation in which part of our self seems foreign to our true
self. Humanity is in conflict with itself. Alienation will be
overcome when it is understood that both social reason
and personal reason are one and the same thing, both are
truly rational.
6) Knowledge brings freedom. In earlier phases of world history, the individual did not have control of reality because
things happened without being perceived or understood as
to their nature. However, as today there is the consciousness that the social world is the creation of man himself,
he is the reason that stipulates his own laws.
7) Man seeks life in a rationally ordered society. To reach
such a society, no standard of rationality should be imposed. One must bring the rationality of the processes to
light that has historically constituted it, continuing from
there. The technique consists of discovering what is really
rational, intensifying it and developing it in order to allow
its full realization207.
Therefore, according to this synthesis, it can be said that freedom is the result of a historical process. The freedom that man seeks
in modernity must be consummated through a society that has normative bases, that is capable of recognizing individual autonomy and
particularity while its structures act as mediators of individuality,
converting it into an ethically constructed whole. According to Hegel,
a just society combines personal particularity and substantive unity
within the objective forms of civil sovereignty.
Unlike Hobbes and Locke, Hegel rejects the idea of the social
contract as a basis for explaining the nature of the political
_______________
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obligation. For the 17th century English, the legitimacy of civil government was rooted in the approval by the individual, but for the
professor of Heidelberg the legitimacy associated with government institutions of the State is based on principles of political morality that
are immanent to the customs, norms and pre-legal practices that
configure what he called civil society, recalling Kant's a priori judgment. While the classic thinkers of the Enlightenment saw the foundations of civil society in the contractual link, Hegel reached a much
broader conclusion:

Were the state to be considered as exchangeable with the civic society, and were its decisive features to be regarded as the security and
protection of property and personal freedom, the interest of the individual as such would be the ultimate purpose of the social union.
But the state has a totally different relation to the individual. It is
the objective spirit, and he has his truth, real existence, and ethical
status only in being a member of it (…) since the individual is intended to pass a universal life. His particular satisfactions, activities,
and way of life have in this authenticated substantive principle their
origin and result208.

Morrison very appropriately affirms209 that, for Hegel,

civil society consisted of forms of human association, such as the
family and the home, which were essentially non-contractual in nature, and which, consequently, generated principles of legitimacy
and obligation that were binding regardless of acquiescence or voluntary agreement of its members. Hegel insisted that such forms of
association were metaphysically prior to the individual, in the sense
that the family, home and other institutions that formed civil society
could not be properly understood as instrumental associations, that
is, as associations that only existed to promote the consummation of
the objective purposes of its members.

Therefore, for Hegel the true State must be an ethical community or, more accurately, a form of Moral (sittlichkeit) coexistence,
which incorporates goods and ethical values intrinsic to its formal
system of institutional rules, laws and procedures. This causes the
_______________
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State and Law to be confounded and to be considered virtually equal
in Hegel's thought.
This conclusion was later used to lead to another one that the
individual who disagrees with the State, the major product of human
reason, does not possess reason. (S)He is crazy, and must be treated;
does not understand reality and must be indoctrinated; or (s)he is
subversive and should be punished.
Thus, Hegelian theory was borrowed to lay the foundations of
totalitarianism as a model focused on the ideological policing of individuals. From the totalitarian model, the 20th century collected the
following experiences:
• German national socialism: nazional sozialismus (Nazism),
the exaltation of a people, of a race. It was perpetrated by
Adolf Hitler (1889-1945);
• Italian fascism: a doctrine in which the individual has no
voice, valuing the intermediate groups, such as trade unions. It was perpetrated by Benito Mussolini (1883-1945);
• Soviet Communism: It is the real socialism, a planification
of the distribution of goods and wealth. No-one admits that
one has more or less than the other. It was perpetrated
mainly by Joseph Stalin (1879-1953);
Hegel was the thinker who influenced Karl Marx the most.

II.

THE SOCIALISM

From the end of the 18th century, and especially at the
beginning of the 19th century, most political writers can be divided into four groups. First, those who, by binding themselves
to Montesquieu, form the liberal tendency and mainly seek to
combat absolutism thanks to the division of powers entrusted
to separate organisms.
Next, the democratic-egalitarian tendency, which primarily aspires to political equality and wishes to achieve it
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through universal suffrage. The third tendency that will develop throughout the 19th century is the socialist one, deeming
political equality insufficient if it is not accompanied by economic equality.
Finally, the fourth, which emerged in countries that until the mid-nineteenth century had not yet reached their political units such as Germany, Italy and Poland, is the nationalism, which will promote a cult of the homeland, xenophobia
and it will preach independence from abroad. It is the third
group that this item will address.

The Utopian Socialism
In that same era the utopian socialists thought developed,
that was called so for defending social reform plans that resembled
dreams and chimeras. The reform projects of the society of the utopic
thinkers were idealistic, because they did not consider the resistance
of capitalist society to the proposed changes, counting mainly on the
goodwill of individuals.
Friedrich Engels (1820-1895), a wealthy friend who sustained
Karl Marx and one of the founders of scientific socialism, attributed
importance to the legacy of utopian socialists, but pointed out that,
among other failures, they had forgotten about the class struggle,
thinking that it was possible to eliminate the evils of capitalism with
the help of capitalists.
One of the first utopian socialists was Saint-Simon (17601827), a French nobleman who was a supporter of the ideas of the
Illustration and who participated in the War of Independence of the
United States at a very young age. Returning to France he wrote an
extensive work, from which three books stand out: On the Reorganization of European Society; Catechism of the Industrialists and The
New Christianity, violently attacking the landowners who, for him,
constituted a "parasitic class". Moreover, according to Saint-Simon,
the State should be organized as a factory (an Industrial Society) and
the governance had to be exercised by the workers and especially by
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the technicians who managed the production210. These ideas made
him a forerunner of the power of technocracy, that was becoming increasingly larger in the twentieth century.
There is also another utopian socialist, Charles Fourier (17721837), who published, among other works, The New Industrial World,
advocating the organization of " phalanxes " as a way to solve the
problems of society. They would be elementary cells of society, constituted of socialist communities that would be installed within capitalist society, combining industrial and agricultural work. Fourier
believed that this elementary form of society would emerge, given its
superiority, bringing a gradual transformation to socialism. However,
the practice of some attempts of the phalanxes in France and the
United States failed to survive the real world.
In France, another important thinker of this utopian current
still stands out, this is Pierre Proudhon (1809-1865), who is also considered to be the forerunner of anarchism. In a little book called What
is property? Proudhon stated early on: "The property is a robbery!".
However, the phrase was intended to create great controversy because it referred to the large properties that, with scientific progress,
were eliminating the small ones, according to him. In order to alleviate the suffering of the small owners, the utopian thinker defended
the doctrine of the "credit for all", by which the so-called People's
Bank would be created, granting loans to all who needed it211. Although in France there were a large number of small owners, Proudhon's ideas were not taken seriously.
Utopian socialism is of great expression from the Scottish Robert Owen (1771-1858), who lived in England and Scotland and tried
to carry out his theories of social reform. Because of a successful
marriage, Owen went from being a travelling salesman to being an
owner of a fabric factory in New Lanark, Scotland. From that moment
on, he sought to pay better wages, reduced the working hours of the
workers; there were people for whom he organized schools, daycare
centers and housing estates. But after a while, Owen realized that
his experience would not be imitated by other industrialists. In
_______________
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Recently, the Indian economist, Mohammed Yunos was awarded the Nobel Prize
for Economics (2006) who created a popular microcredit bank in Bangladesh. It is
about small-value loans granted to anyone and without collateral. It is an initiative
that somewhat resembles Proudhon's idea.
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addition, its factory in New Lanark came to have high costs and, unable to withstand competition with the lower prices of other manufacturers, it went bankrupt. At the end of his life, Owen began to fight
for the organization of trade unions to improve the living conditions
of the working class.

III.

KARL MARX

Marx (1818-1883) is the true astonishment of the nineteenth
century. His theory is at the height of the evils caused by the growth
of industrial society. He was a German philosopher born in Rhineland, a former German territory in Russia. Being a son of Jewish parents, he participated in the Hegelian left. In 1844 he met Friedrich
Engels at the university, who got him a job as director of a newspaper, which failed sometime later. Going against his father's wishes,
he married the daughter of a bankrupt nobleman and had two sons.
Marx had terrible financial conditions. He could not raise his children, nor could he take care of his wife, who dies sick due to lack of
treatment. Engels undertakes to provide for his children. Marx was a
fertile author and wrote a lot. His main works are always based on
economism, aiming to focus the explanation of reality on economic
relations. The main works of Marx and Engels are Critical introduction
to the political economy of 1867, later integrated as a part of The Capital (Das Kapital); Communist manifesto, published in 1848; The Capital, whose final parts were only edited in the twentieth century and
The holy family by Engels. Marx's authorship also contain The Poverty
of Philosophy; The 18th Brumaire of Luis Bonaparte; The Class Struggles in France.

The Marxist Thought
Marx sought to invert Hegel's dialectical method, fiercely
fighting idealism in all his statements and making it synonymous
with metaphysics, because, as it will become common in later
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Marxists the words idealistic and metaphysical will always be regarded as synonyms.
It is not the spirit that determines the historical process and
economic relations, but these are the determining factors of the
spirit, because they form a structure in which the spirit is only the
superstructure through its multiple manifestations. This fundamental idea gave rise to dialectical materialism and historical materialism.
Hegel said that reality only becomes real from the moment that reason accepts it (reason - reality). Marx disagrees, stating that Hegel
was right in the placement of dialectics into social means, but he was
wrong in the order of things, because, according to him, reality comes
first and then reason. The reality of the individual, the context in
which he is inserted is what will tell how his discernment, his
worldview will be. For Hegel, people live the way they think. For Marx,
people think the way they live. The modes of production (relationship
between capital and labour) are what determine consciousness.
The creation of scientific socialism is also attributed to Marx
and Engels, it is called so in order to no longer be presented as an
ideal, but as a historical need that derives from the crisis of capitalism. It is based on the scientific analysis of the capitalist society,
which is based on the materialistic conception of history: Historical
materialism, explaining the way in which the configuration of the relations between capital and work determined social relations
throughout history. These ideas are present mainly in the works A
Contribution to the Critique of Political Economy and The Capital.
Marx and Engels criticized the supporters of utopian socialism and defended the organization of the working class as a revolutionary force. The Communist Manifesto analyzes history as a result
of the struggle between the social classes. In capitalism, the opposition takes place between the bourgeoisie – owners of the means of
production – and the proletarians who, because they do not have the
means of production, they are rewarded for selling their workforce.
The Manifesto states that the working class is international and
therefore, the proletariat of the whole world must be instigated to
unite to take power. Being translated into several languages, it has a
strong influence on the labour and revolutionary movements.
This process, which was explained in the Manifesto, deserves
a more thorough analysis.
The presentation of Marxism to the world aroused very little
agitation. In the summer of 1847-48, Marx and Engels wrote an
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appeal called Communist Manifesto212 for a small revolutionary organization of German exiles in London.
Marx was thirty years old and Engels was twenty-eight. The
association that the two young men formed became one of the most
significant ones in history. Marx was the ideologist and Engels was a
kind of reviser of his writings, and his sponsor too, because he spent
much of his life living at the expense of his friend, the son of a rich
industrialist.
Both criticized the previous Socialists calling them "utopians".
Socialists such as Owen and Fourier had admitted that man had free
will to remake his society as he preferred or not do so, but the Marxist
"scientific socialism" was adamant: the new society would come anyway, whether people wanted it or not. The proper way was to recognize the laws that governed social phenomena and cooperate with
them as "instruments."
One of these laws postulated by Marx aimed to explain history. "Every story," say the "verses" of the Manifesto, "is the story of
class struggle." The most important factor in a life of a person or a
society is the question of how to earn a living. The way in which people make a living is what divides them into classes of antagonistic
interests, and the classes have always been in conflict throughout
history. In the feudal era, the bourgeois class, formed by people of
money, competed with the aristocratic class, whose wealth was based
on the lands. The bourgeoisie was victorious, and it produced a civilization after its own image. Its triumphs, Marx said, resulted in
larger monuments than the pyramids. However, such a victory had
been obtained at the expense of its own death sentence, as when establishing an industrial civilization, the bourgeois class gave origin
to the proletarian class, that is, its salaried slaves, and the class
_______________
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In 1848, the terms communism and socialism were used as synonyms. The parties
that were later based on Marx's ideas preferred to call themselves the Social Democrats, and all Marxists, for the rest of the century, could be included under the
heading of socialists. It was only in 1918 that Lenin, in order to distinguish his
Bolsheviks and the foreign related parties from the more moderate socialists, returned to the language of the revolutionary manifesto of 1848 and gave them the
title of communists. In Soviet terminology, communist society is distinguished from
socialist society. In the socialist one, the worker receives according to his work.
Soviet leaders thought, before socialism collapsed in 1989, that they had already
reached this stage and the Soviet Union was therefore cited as the motherland of
socialism. The communist society was yet to be realized. It represents the highest
stage of socialism and, when it is established, according to the theory, the workers
will receive according to their needs. N.A.
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struggle between the bourgeoisie and proletariat would inevitably result in the proletariat's victory. At the same time as the bourgeoisie
dialectically evolved, it developed the germ of its destruction.
This philosophy of history is called dialectical materialism; materialism, for its fundamental premise that economic activity is the
basis of everything and dialectical, because it accepts that historical
development is the result of the conflict of opposites, in a sense used
by Hegel.
According to Marx, the very nature of capitalism meant that
there could be no social justice as long as it prevailed. As capitalism
developed, however, the conditions of the workers would worsen and
the workers would become fully aware that their common interest
was in breaking the system that kept them in servitude. By continuing the search for high profits, an increasing number of capitalists
would be forced to be demoted to the status of proletarians, until,
finally, the proletariat would represent the overwhelming majority of
society. When the system itself was weakened, the proletariat, being
guided by its vanguard, the Communist Party, would take the final
step and take power through violence. After the revolution, the proletariat constituting the majority, it would establish a dictatorship
over the defeated minority. The political power, as Marx said, being
"simply the organized power of one class to oppress another," would
therefore be the proletariat's turn to oppress the bourgeoisie. But after the capitalists' means of production had been taken away and
placed in the hands of the community, no one else could exploit anyone else and there would be no more classes. The Proletarian State,
the dictatorship of workers, would no longer be needed; and the State
would fade away, ceasing to exist. In place of exploitation and conflict, there would be an "association in which the free development of
each is the condition for the free development of all".
Edmund Wilson in the famous To The Finland Station makes
a shrewd observation of what is the pamphlet of Marx and Engels:

[...] The Communist Manifesto is dense with the packed power of
high explosives. It compresses with terrific vigour into forty or fifty
pages a general theory of history, an analysis of European society
and a program for revolutionary action. This program was “the forcible overthrow of the whole extant social order,” and the putting in
force of the following measures: “1. Expropriation of landed property,
and the use of land rents to defray state expenditure; 2. A vigorously
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graded income tax; 3. Abolition of the right of inheritance; 4. Confiscation of the property of all émigrés and rebels; 5. Centralization of
credit in the hands of the State, by means of a national bank with
state capital and exclusive monopoly; 6. Centralization of the means
of transport in the hands of the State; 7. Increase of national factories and means of production, cultivation of uncultivated land, and
improvement of cultivated land in accordance with a general plan; 8.
Universal and equal obligation to work; organization of industrial armies, especially for agriculture; 9. agriculture and urban industry to
work hand-in-hand, in such a way as, by degrees, to obliterate the
distinction between town and country; 10. Public and free education
for all children. Abolition of factory work for children in its present
form. Education and material production to be combined213.

Interestingly, neither the prophecy of Marx and Engels nor the
recipe for achieving this society gives an idea of what it would be
like214. And the Manifesto ends with the famous exhortation:
Communists openly declare that their ends can be attained
only by the forcible overthrow of all existing social conditions. Let the
ruling classes tremble at a Communistic revolution. The proletarians
have nothing to lose but their chains. They have a world to win. Working men of all countries, unite!

_______________
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There have been several attempts to reach this society. It is called concrete socialism: In 1917, the Russian Revolution began the process of building socialism
on a large scale. The regime was implemented in Russia in 1918. It assumes a
centralizing and totalitarian character, that spreads throughout several countries.
In 1917, during the Russian Revolution, the Bolsheviks, led by Lenin, introduced
the suppression of private property, economic planning and the nationalization of
banks and factories. With Lenin's death, the politician Josef Stalin takes over, who
extinguishes the opposition and strengthens the state, transforming it into a totalitarian regime. In 1921, Mongolia became the second communist country in the
world. After World War II, Eastern European countries became communists after
being liberated from Nazism by the Soviet Red Army. In 1949, communists led by
Mao Zedong take the power in China. The system spreads to several Southeast
Asian countries (North Korea in 1948; North Vietnam in 1954; Laos and Cambodia in 1975; and South Vietnam in 1976), from Africa (Congo in 1970; Benin
in 1972; Guinea-Bissau in 1974; Angola and Mozambique in 1975; Ethiopia in
1976) and Cuba in 1959. Countless lives are claimed in the name of socialism in
the 20th century. It was the bloodiest and most horrible attempt to establish a
policy, a new society, of all time in human history.
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CHAPTER IV

THE CONTEMPORARY STATE

I. THE RUSSIAN REVOLUTION

The revolutionary movement in Russia began with the fall of
the Tsarist autocracy in 1917, and ended with the establishment of
the Union of Soviet Socialist Republics (USSR) in 1922, the world's
first socialist country. It began on February 27, 1917, by the Russian
calendar and on March 12, by the Western one. The tsar's abdication
was forced by the February Revolution. On October 25, always by the
Russian calendar, the "dictatorship of the proletariat" was established; thus the socialist phase began.
Before the revolution Russia hosted various peoples, ethnicities and cultures. Its territory was the property of the nobility. The
rural population represented 80% of the inhabitants. The advancement of industrialization has increased the number of proletarians
and the economic and political difficulties stimulated revolutionary
ideas against the Tsarist regime. The World War I spending decreased
investments and raised prices, increasing internal conflicts that were
violently suppressed. Hunger reached the cities and dissatisfaction
reached its peak in February 1917. The Army refused to march

against the people, and on the 27th, by the Russian calendar, Tsar
Nicholas II abdicated the throne.
The government is disputed by the bourgeoisie, through the
Provisional Committee of the State Duma (kind of Parliament) and by
the socialists of the Russian Social Democratic Labour Party
(POSDR), divided between the Bolsheviks, who advocated immediate
revolution and the Mensheviks who, being more moderate, sought
gradual revolution through reforms.
The Socialists organized workers, soldiers and peasants into
councils, called Soviets, which met nationally in the Congress of Soviets of Workers’, Peasants’ and Soldiers’ Deputies. Finally, a provisional government was installed that comprised liberal ministers and
the moderate socialist Alexander Kerensky (1881-1970). But the internal crisis continued with the government's insistence on continuing the war. The leadership of Lenin, the greatest representative of
the Bolsheviks215, grew, advocating the exit from the war, the
strengthening of the Soviets and the confiscation of large rural estates to distribute to the peasants. The influence of the Soviets in
factories and in the Navy increased. The Bolsheviks gained strength,
establishing "Bread, Land and Labor" as the watchword. The government suppressed demonstrations and persecuted the Bolsheviks,
forcing Lenin to seek asylum in Finland. Failure in the war causes
changes in the government, which goes from liberal to moderate socialist.
_______________
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Vladimir Ilyich Ulyanov, alias Lenin. A revolutionary Russian (1870-1924). Born
in Simbirsk, present-day Ulyanovsk. In 1891 he graduated in law and, two years
later, moved to St. Petersburg, where he adopted Marxist ideas, dedicating himself
to the propaganda of communism in the proletarian neighborhoods. In 1895 he
was arrested and deported to Siberia. He served his sentence, he left for Switzerland with his wife in 1900, where he launched the newspaper Iskra (The Spark),
under the pseudonym Lenin. In 1902 he founded abroad the Russian Social Democratic Labour Party (POSDR), which soon is divided into two factions: the Bolsheviks, led by himself, who defend the immediate revolution and the Mensheviks,
in favor of a gradual revolution through reforms. When Tsar Nicholas II abdicated,
Lenin returned to the country and led the opposition to the government of the
moderate socialist Alexander Kerensky until he took the power in September. He
gives the peasants the right to explore the land, transfers control of the factories
to the workers and nationalizes the banks. In 1921 he instituted the New Economic
Policy (NEP), allowing the creation of private companies under the supervision of
the State. In 1922 he formed the Soviet Union. In 1923 he suffered a stroke that
left him paralyzed. He died the following year. He made his admiration for Marx
evident, although he was critical of some points of his historical materialism. Without Lenin, a power struggle between Trotsky and Josef Stalin was triggered. The
latter came out as a winner. N.A.
Political Science and Law: citizenship under construction

In September, Leon Trotsky (real name Lev Davidovich Bronstein), president of the Soviet of Petrograd, created the Red Army.
Lenin returned clandestinely to the country and convinced the Bolshevik command to move towards the revolution, advocating that the
power will pass to the Soviets. Kerensky’s resistance in Moscow is
defeated on 25/10/1917 (November 7, by the Western calendar). The
Bolsheviks take power on 7/11/1917 and they institute the Council
of People's Commissars, chaired by Lenin. Trotsky takes over the
Commissariat for Foreign Affairs and Josef Stalin, that of the Nationalities. The Bolsheviks initiated the change of the political and economic system, granting the peasants the exclusive right to exploit the
land. They transfer the control of the factories to workers, expropriate
industries and nationalize banks. Moscow becomes the capital of the
country, replacing Petrograd. In March 1918, the government signed
a peace agreement separately with Germany, agreeing to hand over
Poland, Ukraine and Finland. However, it suffers an armed reaction
from a broad front that brought together capitalists and Mensheviks.
The counter-revolutionaries, called Whites, receive help from the
United Kingdom, France, Japan and later from Poland.
The Revolution was consolidated when Trotsky organized the
Red Army, which was responsible for the defeat of the counter-revolutionaries and external forces.
The Bolshevik victory installed terror, with the shooting of
thousands of people, including the Tsar and his family. The government has taken steps to reduce hunger and modernize the country.
In 1921, with the revolution being consolidated, Lenin implemented
the NEP - New Economic Policy - a mixture of socialism and capitalism, which had the primary objective of overcoming the economic impasse. The Bolsheviks allowed the creation of private enterprises and
small-scale trade under the supervision of the State; it authorized
external loans too. The formation of the USSR in 1922 tried to keep
several territories of the former Russian Empire united that have little
in common. Lenin's death in 1924 provoked the struggle for the
power between Trotsky and Stalin, each with different understandings of a revolution. Trotsky defended the permanent and worldwide
revolution, while Stalin intended to implement socialism only in the
USSR.
Upon Stalin's influence, Trotsky was expelled from the party
in 1927 and deported in 1929. He goes through several countries
until arriving in Mexico in 1937, where he was murdered three years
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later, by Stalin’s order. Among his books there are the Our Political
Tasks (1904) and the Between Imperialism and Revolution of 1922.
The decay of the Russian Socialist Empire has already begun
to show in the 1970s, identified by the severe crisis in its political
system, due to the increase of the nationalist movements, and economic difficulty. In 1985, President Mikhail Gorbachev initiated political, economic and social reform (Perestroika). The fall of the Berlin
Wall marked the beginning of the extinction of the communist regime
in Eastern Europe and provoked widespread conflict in communist
parties, which for the most part renounce name, program and ideology216.
In 1991, the USSR got disintegrated and the former Soviet republics formed the Commonwealth of Independent States (CIS). However, the communist governments of North Korea, Vietnam, Cuba
and China survive. With the exception of the first, which is still a very
closed regime, the other countries already adopt some open market
economic measures.

II.

MAX WEBER

He was a German sociologist and economist. As the theorist
of the social sciences, he wrote the study called The Protestant Ethic
and the Spirit of Capitalism. He was born in Erfurt, the son of a Liberal MP of the Prussian Chamber and wealthy textile industrialist; he
_______________
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It is noticeable that the events in the history of socialism follow the course: 1st:
utopian socialism; 2nd: Marxism or scientific socialism and 3rd: concrete socialism
(in Russia, the first socialist country in the world). Other important concepts to
understand the development of socialism and its partisan nuances are: 1st SOCIALIST INTERNATIONAL: it originated from an international congress of socialists
in Berlin in 1864. Marx participated in this meeting of union leaders, where the
Communist Manifesto was presented. The event gave name to the upcoming meetings; 2nd SOCIALIST INTERNATIONAL: discusses the ideas in force until this
meeting. The ideas of this meeting prevail in the period of 1893-1910. Rosa Luxemburg stands out who said: the revolution does not fall from the sky; it is necessary to make it win the streets. Rosa dies in a bomb attack; 3rd SOCIALIST INTERNATIONAL: after 1910, already inspired by Lenin's concrete model, some socialists
debate that if what happened in Russia (totalitarianism, massacres, famine) was
socialism, it should never have been implemented. N.A.
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studied law in Heidelberg and economics in Berlin. He started teaching economics at the University of Freiburg in 1893. He distanced
himself from it three years later due to a serious nervous breakdown.
He returned to teaching in 1917, for a brief period.
Recurrent nervous breakdowns shook his health leading him
to leave the chair. Paternal inheritance allows him to maintain himself and write books throughout his life. In his most famous work,
The Protestant Ethic and the Spirit of Capitalism, of 1905, he analyzes
the Calvinist religion as a fundamental foundation for the development of capitalism, having exerted a profound influence on the sociology of the twentieth century.
Weber also wrote the Collected Essays on the Sociology of Religion (1922) and the General Economic History (1923), among other
works that analyze the role of philosophical and religious ideas in the
economic development of societies. Weber's theorization comes at a
time when Germany's economic situation shortly after World War I
imposes changes in the political system. Germany had lost the war
and it was necessary to change the Liberal State, which sought to
safeguard individual freedom, moving to a model of state that is concerned with the well-being of individuals, with the provision of a minimum set of services capable of constituting the starting point, a
prius, for full development. The model of Social or bureaucratic State
appears.
Weber participated as a deputy in the constitutional assembly
meeting in Weimar, having been draftsman of the Weimar Constitution (city in which the Constitutional Assembly met) that was characterized as the first social constitution of Europe, promulgated in
1919.217
Action is all human conduct endorsed with meaning and, specifically, social action is the reason why someone acts in a certain way
in social life. Only those who practice the action are able to value it,
framing it in four imperatives: rational, ideal, and traditional.
• Rationally oriented social action: the action is intended to
meet a personal desire, the aspirations of the individual. It
is only up to the author of the action to choose the means
to achieve its objectives; that is why it is considered
_______________
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The first Constitution founded on the welfare state model is that of Mexico, promulgated in 1915.
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rational. It is a characteristic of the action to which David
Hume refers, placing reason as an instrument of interest,
intended to define the best way to assist it.
• Ideally oriented social action: in this case the action is
driven by an altruistic feeling of concern for others. The
individual gives value to what (s)he is doing, aiming to meet
the interest of third parties, others (from Latin: alter=other).
• Traditional action: action is defined by tradition, by habit,
and, as it is repeated, it is part of reality as a custom.
• Affective action: it is devoid of rational character. The conduct is guided by an immediate impulse.
These four ways of acting, put as a cause of the behaviour of
individuals, in accordance with the Weberian thought, lead to the
concept of social relationship, resulting from the interaction of social
actions. One individual acts and another acts in reaction, reacts.
However, in order to have a social relationship, it is not necessary for
the social actions that are involved to be framed in the same qualification. Thus, it is possible to establish a social relationship between
an ideally oriented and an affective action; between a rationally oriented and a traditional one.
For political science, the concept of social relationship becomes interesting from the Weberian conclusion that "power is a relationship", established between who issues the order and who obeys
it. There is no power which merely provides the order. It effectively
has who issues the order and who manages to obey it.
Weber distinguishes "domination" (herschaft) and “power”
(gewalt). While the former means all probability of imposing one's
own will in a social relationship, power reflects the probability of finding obedience to an order of a certain content218.
_______________
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Regarding political regimes, the French Talleyrand was one of the greatest scholars.
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Power is never unilateral, because those who give an order
and can obtain a certain degree of obedience/collaboration demonstrate legitimacy in the exercise of power. Therefore, legitimacy is the
recognition of power, assessed by the degree of positive response, of
obedience to the given order. The higher the degree of obedience, the
greater the legitimacy of the ruler is. For this, it is necessary that
whoever obeys be endowed with the freedom to obey spontaneously
the given command, and it is therefore essential to safeguard the author of the action, as previously emphasized, the prerogative to fit it
in one of the four qualifications separated by Weber.
The forms of domination are classified by Weber as ideal types
of legitimacy. Ideal types are the theoretical models, standards of understanding reality that do not exist in a pure way. They are used so
that science, which is coherent by definition, can explain the incoherent, unfound and chaotic reality.
Ideal types, therefore, are just starting points, created and artificially maintained to allow for the scientific explanation of reality.
Weber separates three ideal types of legitimacy:
• Traditional legitimacy: it is based on a traditional action.
Those who exercise power are obeyed because of the tradition that the governance goes from father to son within the
same dynasty. Subjects get used to recognizing a King and
the hereditary transmission of power because this practice,
as it is repeated, becomes part of the historical tradition of
the governed themselves. Some Brazilian writers of Weberian influence219 claim that “coronelismo” in Brazil is also
a power legitimized by tradition.
• Charismatic legitimacy: it is the recognition of the power of
someone who stands out from the social whole by characteristics that make him discrepant of the common pattern,
marked by affection or charisma – be it a hero or idol –
without any rational basis. Charisma does not consider
reason, only affection.

_______________
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• Legal rational: it is the model that recognizes the power to
someone who was chosen through the reason stipulated in
law. It is rationally oriented because the ruler is chosen
according to his conditions to meet the personal and selfish
interest of each of the governed.
This sequence (traditional, charismatic and legal-rational) of
the ideal types leads to the conclusion that throughout these forms
of legitimation, a gradual disenchantment with the world was shining
through because all the magic that surrounded the almost divine figure of the monarch or even the seduction aroused by the charismatic
leader was losing space over time for choices guided by reason. Weber
considers that human actions, reaching the 3rd stage of the ideal
types of rationality, that is, the degree of full rationality, will achieve
the predictability of all the actions of the rulers, because they must
act strictly according to what is stipulated in the law. Only then will
the government be legitimized.
Weber even classifies forms of states based on the ideal types
of legitimacy:
• Patrimonial state: it finds a place in traditional and charismatic legitimacy, characterized by the absence of division
between the personal sphere of the ruler and public patrimony. The ruler runs the state as if (s)he were running
his/her own house. Everything in the state belongs to
him/her.
• Bureaucratic state: based on the rational-legal legitimacy,
the personal sphere of the ruler is totally separated from
the public sphere. The bureaucratic state is not governed
by the personal will of the ruler, but by what determines
the law.

III. THE SOCIAL STATE

The social state did not only originate in ideological conceptions, but it derived from economic contingencies to a much greater
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degree, due to the revolution that took place in the means of production. History registers the so-called 1st industrial revolution in the
18th century, due to the use of the steam machine and the 2 nd industrial revolution in the 19th century, characterized by the use of electricity.
The first major crisis of capitalism occurred due to insufficient
production, that failed to meet the demand for goods. There was a
scarcity of workforce because of the Wars; the plagues on the European continent wiped out most of the men who operated the heavy
steam machines and extracted coal from the mines. Work started to
be imposed on women and children in inhumane conditions. Infant
mortality reached alarming rates. Facing this critical situation, capitalism (the bourgeois economic model) asks the State for help (a par
excellence product of bourgeois political creation), with the strong argument that one does not exist without the other. There is no State
without capitalism, and there is no capitalism without the State. If
capitalism succumbs to the crisis and ceases to exist, so will the
State.
The state starts to assist the capitalist. To sustain and increase the labour force, the State started to provide basic services to
the proletarian class, called public services, such as health (at the
minimum standard level that was sufficient for them to continue
working), education (to learn what is indispensable in the operation
of the machines), housing (preferably close to the workplace) and social security (with the hope that the worker can someday live without
work).
The Social State emerges as a service provider that has become larger over time, making human dignity depends on the provision and access to public services.
In the liberal State, the public power was strongly limited by
law. It supervised the conception that the State can only do what the
law expressly foresees and, on the other hand, the individual has the
freedom to do everything that the law does not prohibit. Individual
freedom is negatively conceptualized (negative freedom), as it results
from the lack of legal prohibition and it is intended to protect individual rights against possible abuses by the public authorities.
In the social state model, the individual starts to securitize
rights (to health, education, etc.) whose satisfaction depends on the
movement of the State structure. In this context, it is even admitted
that the State is without an expressed legal authorization. It is
BOOK IV – The Rationalist Iusnaturalism
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empowered to act in the void, in the loophole of the law, as long as it
does not harm the individual.
In the liberal model, the individual exercises rights against
the public power, in the social system he exercises them through
public power, the structure created and founded to provide public
services, called Public Administration.
The 1st generation of individual Rights, a characteristic of the
Liberal State, forces the public power to remain within its space, focusing the game of forces in the limits of law established between the
tendency to abuse the public power on the one hand, and on the
other, the resistance offered by the individual to protect his/her freedom.
The 2nd generation of individual rights, arising in the Social
State, sets out a set of obligations that must be met by the public
authorities to satisfy individual rights. The State-individual relationship becomes a relationship of right and duty; it becomes a legal relationship and, with this, the Judiciary becomes the main controller
of the State.
Jean Carbonier220 comments on the transition from the political model of liberal state to the Social State, parting it in a trilogy:
1) Freedoms: they lay down the individual prerogative to resist abuses committed by the State. It refers to the individual or 1st generational rights;
2) Rights: their satisfaction depends on the operation of the
structure of the State. They correspond to social or 2nd
generational rights;
3) Guarantees: they are instruments for the realization of
freedoms and rights. Having transgressed the freedoms or
not fulfilled the rights, the guarantees come into action.
For example, when disrespecting the freedom of movement,
the guarantee of habeas corpus is used; when an individual
right is not fulfilled, the security mandate is operated.
Both individual and social rights are included in the category
of fundamental rights, as these constitute an elastic category of varying dimensions, always comprehensive of the rights that are at the
_______________
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basis of a certain model of State. First generational rights are fundamental because they determine the Liberal State model.
With the consolidation of the Social State model, the public
authorities now have an obligation to provide public services and not
just to exercise sovereignty. Its new brand is the provision of public
services. The more and the better services the State provides, the
stronger its base of legitimacy will be, becoming less and less important the way in which the government is exercised. For the Frankfurt School, the Social State represents a danger to democracy, as it
masks reality, to the extent that it hides its political hue, strengthens
the ruler, as it will be abstracted from the dispute of forces proper to
the political scene. The political leader becomes the administrator of
a large service provider company.
The provision of public services entails the appreciation of formal equality, to the extent that they should be provided to all in the
same way, with the same standard. The unequal treatment of the
service user is discriminatory.
Likewise, the principle of impersonality gains prevalence because the public service provider is not the public agent, the private
person is invested in the attributions of the public power. Who provides the service is the State, which is considered an institution impersonally. And who is responsible for their acts is the State221. Impersonality is the presupposition of formal equality. A user is only a
number, something that does not identify them with a status, but
with a simple user of state services. Weber called this impersonality
a democracy characterized by the access of all to public services.

IV. HANS KELSEN’S PURE THEORY

He was one of the most productive thinkers of his time, having
published about four hundred books and articles, having the Pure
_______________
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Theory of Law outstanding from it due to the diffusion and influence
is achieved. He is considered the main representative of the so-called
Legal Positivism.
Kelsen was persecuted by the Nazis, and he emigrated to the
U.S. due to this, where he lived until his last days in 1973, teaching
at the University of Berkeley, and eventually dying in the same city
of the state of California.
The intellectual persecution that the jurist suffered was not
only inflicted by the adherents of Nazism, as he also suffered severe
criticism from the communists. Kelsen's thinking, due to its scientific
characteristics and its axiological neutrality, did not generate unanimity. Nevertheless, the basic principles of his legal-scientific reasoning prevailed and today they are respected and widely accepted,
serving as the basis for many of the legal institutions that uphold the
Democratic State of Law.
Auguste Comte's positivism stated that only what is proven is
scientific, that is, a standard that is universal and always valid. In
the positivism, science was quintessentially sociology in the area of
human resources. In the natural sciences, science par excellence was
physics, because it was able to explain reality through evidence. Both
used the same method – the causal method – in which the antecedent
necessarily generates a consequent, in abounding relationship. If the
antecedent is repeated, the consequent is also repeated. This is the
pattern of positivism:
antecedent – necessarily generates the – consequent
If the antecedent is repeated (bounding relationship), the consequent is also necessarily repeated.
Sociology analyzes human behaviour in society. Physics analyzes the behaviour of nature.
Following this line, Kelsen is not a positivist. Not in the ideological sense of Auguste Comte’s tradition. He is a positivist in the
logical sense, because he does not agree with the unrestricted application of the causal method in the human sciences, concluding that
the antecedent does not always generate the same consequent.
Kelsen's greatest preoccupation was seeking to separate the
Law from Sociology and from the other fields of study of the human
242

Political Science and Law: citizenship under construction

and social sciences, giving it identity and scientific autonomy. Having
been influenced by the causal method, he noted that it is increasingly
difficult to find the distinction between what is Law and what is Sociology. According to Kelsen, it is not the role of the jurist to determine what the law is. Who must define the law is the sociologist or
the philosopher, because they are inserted in the social environment?
The jurist is only responsible for applying the law as a result of the
analysis made by the sociologist/philosopher in the social environment.
Thus, Kelsen understands that Legal Sociology is not an autonomous science because, in order to define its own object of study,
it has to resort to concepts elaborated by the Science of Law – a fact
that ended a substantial conceptual dependence on that field of
knowledge in relation to this science. And such a reason, within
Kelsen's analytical scheme, has a fruitful coherence.
Handling the legal phenomenon as a system of valid norms,
that is, laws that are in accordance with those that are hierarchically
immediately superior to them, until one reaches the fundamental
precept (Grundnorm), the basis of the validity of the entire legal system, leads the Austrian thinker to reduce the scope of the study of
Legal Science to the norm, thus excluding the social and psychological phenomena from legal science, which are the object of Sociology
and Psychology, respectively.
Therefore, it is not up to the jurist to define what is just or
unjust, effective or ineffective, but only what is valid or invalid according to the standard of conformity of the hierarchically inferior
norms with those that are superior to them.
That is how purity was conferred to the theory of law. In this
way, the definitions of "norm", "legal order", "legal system" must be
bound by the legal dogmatics itself, since these are their own objects222.
It counterweighs Weber's notorious dependence on legal sociology in relation to the science of law, with regard to its concepts. In
his General Theory of Law and State, the Professor from Vienna
places some remarks to the Weberian postulates:
_______________
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Legal sociology for Kelsen could not be considered as an autonomous science because it lacks its own concepts, and due to this it would have to resort to the
Science of Law and only then extract the definition of "norm", "order" and "legal
system" to substantiate its theories. N.A.
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The value of a description of positive law in sociological terms is further diminished by the fact that sociology can define the phenomenon of law, the positive law of a particular community, only by having
recourse to the concept of law as defined by normative jurisprudence. The object of sociological jurisprudence is not valid norms –
which form the object of normative jurisprudence – but human behaviour. What human behaviour? Only such human behaviour as
is, somehow or other, related to "law".

[...] So far, the most successful attempt to define the object of a sociology of law was made by Max Weber. He writes: "When we deal
with 'Law', 'legal order', 'rule of law', we must strictly observe the
distinction between a legal and a sociological point of view. Jurisprudence calls for ideally valid legal norms." That is to say... what normative meaning shall be attached to a sentence pretending to represent a legal norm. Sociology investigates what is actually happening
in a society because there is a certain chance that its members believe in the validity of an order and adapt (orientaieren) their behavior
to this order'. Hence, according to this definition, the object of a sociology of law is human behaviour which the acting individual has
adapted (orientiert) to an order because he considers that order to be
'valid'; and that means that the individual whose behaviour forms
the object of sociology of law considers the order in the same way as
normative jurisprudence considers the law. In order to be the object
of a sociology of law, the human behaviour must be determined by
the idea of a valid order223.

Note the proximity of the divisive idea between Kelsen and
Weber with regard to legal dogmatics and the sociology of law. One is
concerned with the examination of norms and their logical-systematic relationships, and the other sticks to the field of investigation of
the individual's behaviour facing these norms. This is the most coincident point among the authors when it comes to their conceptions.
While legal sociology deals with the tasks of the "being" (Sein), legal
dogmatics is linked to the prescriptive content, of the should-be (Sollen). The main distinction between the two scholars lies in the question of the full autonomy of the sociology of law. Weber states that
legal sociology has its own method and object, thus the empiricalcausal method, and as an object the human behaviour before the
norm, Kelsen, despite agreeing with the scope of this latter category
_______________
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(sphere of "being"), insists on affirming that, for this behaviour to be
studied, there is a need for legal sociology to seek recourse in the
concept of "norm" elaborated by the science of law – which greatly
affects the autonomy of sociology as a science, since it would have to
use concepts that are outside its sphere of research.
However, it is important to remember that another fundamental point of disparity between Kelsen and Weber is based on the concept of "validity". Kelsen understands the validity "as the specific existence of norms224", when inserted in the legal system, observing the
criterion of conformity with what is hierarchically superior to it, and
endowed with obligation. Weber, in turn, defines validity as a phenomenon that occurs when the orientation of social actions is according to legal norms225, when people behave according to a norm. Otherwise, if individuals disregard this legal rule and do not base their
actions on it, it loses validity. Norberto Bobbio points out this point
of intersection between Weber and Kelsen with extreme sharpness:

[...] despite the diversity of the object of Weber's sociological and Kelsen’s legal analysis, as well as despite the difference in terminology,
Weber and Kelsen agree on an extremely important point of view,
namely that of the distinction of the views of the sociologist and the
jurist and the two spheres of being and should-be, that the two sciences deal with... Kelsen considers the distinction necessary, and
Weber's proposed criterion of distinction correct [...]226.

In Hans Kelsen's view, therefore, the only science capable of
defining what comes to be "right" is the Science of Law, with legal
sociology being directly reliant on its formulation. Thus, the Austrian
author denies the duality of branches of knowledge that determine
the objects related to the study of law, namely legal sociology and
legal dogmatics, since the only science that can provide a concept of
Law is Legal Science.

_______________
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The Kelsenian Building
Having emphasized the main features of Kelsen's theory, some
characteristics of his theoretical construction deserve to be highlighted.
Kelsen speaks of a presupposed norm, under which he united
the set of economic, social, political and religious aspects that make
up the law, being antecedents of the Law itself and therefore being
already assumed in it.
He distinguishes it from the valid norm, because this is the
norm set in the Codes and the Constitution.
The legal system obeys a hierarchical order, that may be symbolized by a pyramid:
HANS KELSEN'S LEGAL PYRAMID

1
2

3
1st - Federal Constitution - is the source of validity of the entire system.
2nd - Laws - cannot contravene the Constitution.
3rd - Decree - cannot contravene the laws or the Constitution.

In addition to the hierarchy, another characteristic of the legal
system is the nature of the rules as well as their effectiveness. This
can be formal or material. The first is manifested in the force that the
new law has to repeal all previous rules. The second is the power that
the law has to guide behaviours, it will only have material effectiveness if it is obeyed. Effectiveness shows that law can do a lot, but it
cannot do everything. It shows that the Law follows history, but the
norm is presupposed. Sociology must check whether the law is being
obeyed or not. The jurist should do nothing more than working with
the already established norm.
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